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1. United Nations Convention on Contracts for
the International Sale of Goods

PREAMBLE
The States Parties to this Convention,

Bearing in mind the broad objectives in the resolutions adopted by the
sixth special session of the General Assembly of the United Nations on the
establishment of a New International Economic Order,

Considering that the development of international trade on the basis of
equality and mutual benefit is an important element in promoting friendly
relations among States,

Being of the opinion that the adoption of uniform rules which govern
contracts for the international sale of goods and take into account the
different social, economic and legal systems would contribute to the removal
of legal barriers in international trade and promote the development of
international trade,

Have agreed as follows:

Part I. Sphere of application and general provisions
CHAPTER I. SPHERE OF APPLICATION
Article 1

(1) This Convention applies to contracts of sale of goods between
parties whose places of business are in different States:

(a) when the States are Contracting States; or

(b) when the rules of private international law lead to the application
of the law of a Contracting State.
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(2) The fact that the parties have their places of business in different
States is to be disregarded whenever this fact does not appear either from
the contract or from any dealings between, or from information disclosed
by, the parties at any time before or at the conclusion of the contract.

(3) Neither the nationality of the parties nor the civil or commercial
character of the parties or of the contract is to be taken into consideration
in determining the application of this Convention.

Article 2

This Convention does not apply to sales:

(a) of goods bought for personal, family or household use, unless the
seller, at any time before or at the conclusion of the contract, neither knew
nor ought to have known that the goods were bought for any such use;

(b) by auction;

(c) on execution or otherwise by authority of law;

(d) of stocks, shares, investment securities, negotiable instruments or
money;

(e) of ships, vessels, hovercraft or aircraft;

(f) of electricity.

Article 3

(1) Contracts for the supply of goods to be manufactured or produced
are to be considered sales unless the party who orders the goods undertakes
to supply a substantial part of the materials necessary for such manufacture
or production.

(2) This Convention does not apply to contracts in which the
preponderant part of the obligations of the party who furnishes the goods
consists in the supply of labour or other services.

Article 4

This Convention governs only the formation of the contract of sale and
the rights and obligations of the seller and the buyer arising from such a
contract. In particular, except as otherwise expressly provided in this Convention,
it is not concerned with:



1. United Nations Convention on Contracts for the International Sale of Goods 3

(a) the validity of the contract or of any of its provisions or of any
usage;

(b) the effect which the contract may have on the property in the
goods sold.

Article 5

This Convention does not apply to the liability of the seller for death
or personal injury caused by the goods to any person.

Article 6

The parties may exclude the application of this Convention or, subject to
article 12, derogate from or vary the effect of any of its provisions.

CHAPTER 1II. GENERAL PROVISIONS
Article 7

(1) In the interpretation of this Convention, regard is to be had to its
international character and to the need to promote uniformity in its application
and the observance of good faith in international trade.

(2) Questions concerning matters governed by this Convention which
are not expressly settled in it are to be settled in conformity with the general
principles on which it is based or, in the absence of such principles, in
conformity with the law applicable by virtue of the rules of private international
law.

Article 8

(1) For the purposes of this Convention statements made by and other
conduct of a party are to be interpreted according to his intent where the
other party knew or could not have been unaware what that intent was.

(2) If the preceding paragraph is not applicable, statements made by and
other conduct of a party are to be interpreted according to the understanding
that a reasonable person of the same kind as the other party would have had
in the same circumstances.
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(3) In determining the intent of a party or the understanding a
reasonable person would have had, due consideration is to be given to all
relevant circumstances of the case including the negotiations, any practices
which the parties have established between themselves, usages and any
subsequent conduct of the parties.

Article 9

(1) The parties are bound by any usage to which they have agreed and
by any practices which they have established between themselves.

(2) The parties are considered, unless otherwise agreed, to have
impliedly made applicable to their contract or its formation a usage of which
the parties knew or ought to have known and which in international trade
is widely known to, and regularly observed by, parties to contracts of the
type involved in the particular trade concerned.

Article 10

For the purposes of this Convention:

(a) if a party has more than one place of business, the place of business
is that which has the closest relationship to the contract and its performance,
having regard to the circumstances known to or contemplated by the parties
at any time before or at the conclusion of the contract;

(b) if a party does not have a place of business, reference is to be
made to his habitual residence.

Article 11

A contract of sale need not be concluded in or evidenced by writing
and is not subject to any other requirement as to form. It may be proved
by any means, including witnesses.

Article 12

Any provision of article 11, article 29 or Part II of this Convention that
allows a contract of sale or its modification or termination by agreement or
any offer, acceptance or other indication of intention to be made in any form
other than in writing does not apply where any party has his place of business
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in a Contracting State which has made a declaration under article 96 of this
Convention. The parties may not derogate from or vary the effect of this
article.

Article 13

3

For the purposes of this Convention
telex.

‘writing” includes telegram and

Part II. Formation of the contract

Article 14

(1) A proposal for concluding a contract addressed to one or more
specific persons constitutes an offer if it is sufficiently definite and indicates
the intention of the offeror to be bound in case of acceptance. A proposal
is sufficiently definite if it indicates the goods and expressly or implicitly
fixes or makes provision for determining the quantity and the price.

(2) A proposal other than one addressed to one or more specific persons
is to be considered merely as an invitation to make offers, unless the contrary
is clearly indicated by the person making the proposal.

Article 15
(1) An offer becomes effective when it reaches the offeree.
(2) An offer, even if it is irrevocable, may be withdrawn if the withdrawal
reaches the offeree before or at the same time as the offer.

Article 16

(1) Until a contract is concluded an offer may be revoked if the revocation
reaches the offeree before he has dispatched an acceptance.

(2) However, an offer cannot be revoked:

(a) if it indicates, whether by stating a fixed time for acceptance or
otherwise, that it is irrevocable; or

(b) if it was reasonable for the offeree to rely on the offer as being
irrevocable and the offeree has acted in reliance on the offer.
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Article 17

An offer, even if it is irrevocable, is terminated when a rejection reaches
the offeror.

Article 18

(1) A statement made by or other conduct of the offeree indicating assent
to an offer is an acceptance. Silence or inactivity does not in itself amount to
acceptance.

(2) An acceptance of an offer becomes effective at the moment the
indication of assent reaches the offeror. An acceptance is not effective if the
indication of assent does not reach the offeror within the time he has fixed
or, if no time is fixed, within a reasonable time, due account being taken of
the circumstances of the transaction, including the rapidity of the means of
communication employed by the offeror. An oral offer must be accepted
immediately unless the circumstances indicate otherwise.

(3) However, if, by virtue of the offer or as a result of practices which
the parties have established between themselves or of usage, the offeree may
indicate assent by performing an act, such as one relating to the dispatch of
the goods or payment of the price, without notice to the offeror, the acceptance
is effective at the moment the act is performed, provided that the act is performed
within the period of time laid down in the preceding paragraph.

Article 19

(1) A reply to an offer which purports to be an acceptance but contains
additions, limitations or other modifications is a rejection of the offer and
constitutes a counter-offer.

(2) However, a reply to an offer which purports to be an acceptance
but contains additional or different terms which do not materially alter the
terms of the offer constitutes an acceptance, unless the offeror, without undue
delay, objects orally to the discrepancy or dispatches a notice to that effect.
If he does not so object, the terms of the contract are the terms of the offer
with the modifications contained in the acceptance.

(3) Additional or different terms relating, among other things, to the
price, payment, quality and quantity of the goods, place and time of delivery,
extent of one party’s liability to the other or the settlement of disputes are
considered to alter the terms of the offer materially.
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Article 20

(1) A period of time for acceptance fixed by the offeror in a telegram
or a letter begins to run from the moment the telegram is handed in for dispatch
or from the date shown on the letter or, if no such date is shown, from the
date shown on the envelope. A period of time for acceptance fixed by the
offeror by telephone, telex or other means of instantaneous communication,
begins to run from the moment that the offer reaches the offeree.

(2) Official holidays or non-business days occurring during the
period for acceptance are included in calculating the period. However, if
a notice of acceptance cannot be delivered at the address of the offeror
on the last day of the period because that day falls on an official holiday
or a non-business day at the place of business of the offeror, the period
is extended until the first business day which follows.

Article 21

(1) A late acceptance is nevertheless effective as an acceptance if
without delay the offeror orally so informs the offeree or dispatches a notice
to that effect.

(2) If a letter or other writing containing a late acceptance shows that it
has been sent in such circumstances that if its transmission had been normal it
would have reached the offeror in due time, the late acceptance is effective as
an acceptance unless, without delay, the offeror orally informs the offeree that
he considers his offer as having lapsed or dispatches a notice to that effect.

Article 22

An acceptance may be withdrawn if the withdrawal reaches the offeror
before or at the same time as the acceptance would have become effective.

Article 23

A contract is concluded at the moment when an acceptance of an offer
becomes effective in accordance with the provisions of this Convention.

Article 24

For the purposes of this Part of the Convention, an offer, declaration
of acceptance or any other indication of intention “reaches” the addressee
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when it is made orally to him or delivered by any other means to him
personally, to his place of business or mailing address or, if he does not
have a place of business or mailing address, to his habitual residence.

Part III. Sale of goods
CHAPTER 1. GENERAL PROVISIONS
Article 25

A breach of contract committed by one of the parties is fundamental
if it results in such detriment to the other party as substantially to deprive
him of what he is entitled to expect under the contract, unless the party in
breach did not foresee and a reasonable person of the same kind in the same
circumstances would not have foreseen such a result.

Article 26

A declaration of avoidance of the contract is effective only if made by
notice to the other party.

Article 27

Unless otherwise expressly provided in this Part of the Convention, if
any notice, request or other communication is given or made by a party in
accordance with this Part and by means appropriate in the circumstances, a
delay or error in the transmission of the communication or its failure to arrive
does not deprive that party of the right to rely on the communication.

Article 28

If, in accordance with the provisions of this Convention, one party is
entitled to require performance of any obligation by the other party, a court
is not bound to enter a judgement for specific performance unless the court
would do so under its own law in respect of similar contracts of sale not
governed by this Convention.

Article 29

(1) A contract may be modified or terminated by the mere agreement
of the parties.
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(2) A contract in writing which contains a provision requiring any
modification or termination by agreement to be in writing may not be
otherwise modified or terminated by agreement. However, a party may be
precluded by his conduct from asserting such a provision to the extent that
the other party has relied on that conduct.

CHAPTER II. OBLIGATIONS OF THE SELLER
Article 30

The seller must deliver the goods, hand over any documents relating to
them and transfer the property in the goods, as required by the contract and
this Convention.

Section 1. Delivery of the goods and handing over of documents
Article 31

If the seller is not bound to deliver the goods at any other particular
place, his obligation to deliver consists:

(a) if the contract of sale involves carriage of the goods—in handing
the goods over to the first carrier for transmission to the buyer;

(b) if, in cases not within the preceding subparagraph, the contract relates
to specific goods, or unidentified goods to be drawn from a specific stock or
to be manufactured or produced, and at the time of the conclusion of the
contract the parties knew that the goods were at, or were to be manufactured
or produced at, a particular place—in placing the goods at the buyer’s disposal
at that place;

(c) in other cases—in placing the goods at the buyer’s disposal at the
place where the seller had his place of business at the time of the conclusion
of the contract.

Article 32

(1) If the seller, in accordance with the contract or this Convention,
hands the goods over to a carrier and if the goods are not clearly identified
to the contract by markings on the goods, by shipping documents or
otherwise, the seller must give the buyer notice of the consignment specifying
the goods.
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(2) If the seller is bound to arrange for carriage of the goods, he must
make such contracts as are necessary for carriage to the place fixed by means
of transportation appropriate in the circumstances and according to the usual
terms for such transportation.

(3) If the seller is not bound to effect insurance in respect of the
carriage of the goods, he must, at the buyer’s request, provide him with all
available information necessary to enable him to effect such insurance.

Article 33

The seller must deliver the goods:

(a) if a date is fixed by or determinable from the contract, on that date;

(b) if a period of time is fixed by or determinable from the contract,
at any time within that period unless circumstances indicate that the buyer
is to choose a date; or

(c) in any other case, within a reasonable time after the conclusion of
the contract.

Article 34

If the seller is bound to hand over documents relating to the goods, he
must hand them over at the time and place and in the form required by the
contract. If the seller has handed over documents before that time, he may,
up to that time, cure any lack of conformity in the documents, if the exercise
of this right does not cause the buyer unreasonable inconvenience or
unreasonable expense. However, the buyer retains any right to claim damages
as provided for in this Convention.

Section II. Conformity of the goods and third-party claims
Article 35

(1) The seller must deliver goods which are of the quantity, quality
and description required by the contract and which are contained or packaged
in the manner required by the contract.

(2) Except where the parties have agreed otherwise, the goods do not
conform with the contract unless they:

(a) are fit for the purposes for which goods of the same description
would ordinarily be used;



1. United Nations Convention on Contracts for the International Sale of Goods 11

(b) are fit for any particular purpose expressly or impliedly made known
to the seller at the time of the conclusion of the contract, except where the
circumstances show that the buyer did not rely, or that it was unreasonable
for him to rely, on the seller’s skill and judgement;

(c¢) possess the qualities of goods which the seller has held out to the
buyer as a sample or model;

(d) are contained or packaged in the manner usual for such goods or,
where there is no such manner, in a manner adequate to preserve and protect
the goods.

(3) The seller is not liable under subparagraphs (a) to (d) of the
preceding paragraph for any lack of conformity of the goods if, at the time
of the conclusion of the contract, the buyer knew or could not have been
unaware of such lack of conformity.

Article 36

(1) The seller is liable in accordance with the contract and this
Convention for any lack of conformity which exists at the time when the risk
passes to the buyer, even though the lack of conformity becomes apparent
only after that time.

(2) The seller is also liable for any lack of conformity which occurs
after the time indicated in the preceding paragraph and which is due to a
breach of any of his obligations, including a breach of any guarantee that for
a period of time the goods will remain fit for their ordinary purpose or for
some particular purpose or will retain specified qualities or characteristics.

Article 37

If the seller has delivered goods before the date for delivery, he may, up
to that date, deliver any missing part or make up any deficiency in the quantity
of the goods delivered, or deliver goods in replacement of any non-conforming
goods delivered or remedy any lack of conformity in the goods delivered,
provided that the exercise of this right does not cause the buyer unreasonable
inconvenience or unreasonable expense. However, the buyer retains any right
to claim damages as provided for in this Convention.

Article 38

(1) The buyer must examine the goods, or cause them to be examined,
within as short a period as is practicable in the circumstances.
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(2) If the contract involves carriage of the goods, examination may be
deferred until after the goods have arrived at their destination.

(3) If the goods are redirected in transit or redispatched by the buyer
without a reasonable opportunity for examination by him and at the time of
the conclusion of the contract the seller knew or ought to have known of
the possibility of such redirection or redispatch, examination may be deferred
until after the goods have arrived at the new destination.

Article 39

(1) The buyer loses the right to rely on a lack of conformity of the
goods if he does not give notice to the seller specifying the nature of the
lack of conformity within a reasonable time after he has discovered it or
ought to have discovered it.

(2) In any event, the buyer loses the right to rely on a lack of conformity
of the goods if he does not give the seller notice thereof at the latest within
a period of two years from the date on which the goods were actually handed
over to the buyer, unless this time limit is inconsistent with a contractual
period of guarantee.

Article 40

The seller is not entitled to rely on the provisions of articles 38 and 39
if the lack of conformity relates to facts of which he knew or could not
have been unaware and which he did not disclose to the buyer.

Article 41

The seller must deliver goods which are free from any right or claim of
a third party, unless the buyer agreed to take the goods subject to that right
or claim. However, if such right or claim is based on industrial property or
other intellectual property, the seller’s obligation is governed by article 42.

Article 42

(1) The seller must deliver goods which are free from any right or
claim of a third party based on industrial property or other intellectual
property, of which at the time of the conclusion of the contract the seller
knew or could not have been unaware, provided that the right or claim is
based on industrial property or other intellectual property:
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(a) under the law of the State where the goods will be resold or
otherwise used, if it was contemplated by the parties at the time of the
conclusion of the contract that the goods would be resold or otherwise used
in that State; or

(b) in any other case, under the law of the State where the buyer has
his place of business.

(2) The obligation of the seller under the preceding paragraph does
not extend to cases where:

(a) at the time of the conclusion of the contract the buyer knew or
could not have been unaware of the right or claim; or

(b) the right or claim results from the seller’s compliance with technical
drawings, designs, formulae or other such specifications furnished by the buyer.

Article 43

(1) The buyer loses the right to rely on the provisions of article 41 or
article 42 if he does not give notice to the seller specifying the nature of
the right or claim of the third party within a reasonable time after he has
become aware or ought to have become aware of the right or claim.

(2) The seller is not entitled to rely on the provisions of the preceding
paragraph if he knew of the right or claim of the third party and the nature
of it.

Article 44

Notwithstanding the provisions of paragraph (1) of article 39 and
paragraph (1) of article 43, the buyer may reduce the price in accordance
with article 50 or claim damages, except for loss of profit, if he has a
reasonable excuse for his failure to give the required notice.

Section IIl. Remedies for breach of contract by the seller

Article 45
(1) If the seller fails to perform any of his obligations under the
contract or this Convention, the buyer may:

(a) exercise the rights provided in articles 46 to 52;

(b) claim damages as provided in articles 74 to 77.
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(2) The buyer is not deprived of any right he may have to claim
damages by exercising his right to other remedies.

(3) No period of grace may be granted to the seller by a court or arbitral
tribunal when the buyer resorts to a remedy for breach of contract.

Article 46

(1) The buyer may require performance by the seller of his obligations
unless the buyer has resorted to a remedy which is inconsistent with this
requirement.

(2) If the goods do not conform with the contract, the buyer may
require delivery of substitute goods only if the lack of conformity constitutes
a fundamental breach of contract and a request for substitute goods is made
either in conjunction with notice given under article 39 or within a reasonable
time thereafter.

(3) If the goods do not conform with the contract, the buyer may require
the seller to remedy the lack of conformity by repair, unless this is unreasonable
having regard to all the circumstances. A request for repair must be made
either in conjunction with notice given under article 39 or within a reasonable
time thereafter.

Article 47

(1) The buyer may fix an additional period of time of reasonable length
for performance by the seller of his obligations.

(2) Unless the buyer has received notice from the seller that he will
not perform within the period so fixed, the buyer may not, during that
period, resort to any remedy for breach of contract. However, the buyer is
not deprived thereby of any right he may have to claim damages for delay
in performance.

Article 48

(1) Subject to article 49, the seller may, even after the date for delivery,
remedy at his own expense any failure to perform his obligations, if he can
do so without unreasonable delay and without causing the buyer unreasonable
inconvenience or uncertainty of reimbursement by the seller of expenses
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advanced by the buyer. However, the buyer retains any right to claim damages
as provided for in this Convention.

(2) If the seller requests the buyer to make known whether he will
accept performance and the buyer does not comply with the request within
a reasonable time, the seller may perform within the time indicated in his
request. The buyer may not, during that period of time, resort to any remedy
which is inconsistent with performance by the seller.

(3) A notice by the seller that he will perform within a specified period
of time is assumed to include a request, under the preceding paragraph, that
the buyer make known his decision.

(4) A request or notice by the seller under paragraph (2) or (3) of this
article is not effective unless received by the buyer.

Article 49

(1) The buyer may declare the contract avoided:

(a) if the failure by the seller to perform any of his obligations under the
contract or this Convention amounts to a fundamental breach of contract; or

(b) in case of non-delivery, if the seller does not deliver the goods
within the additional period of time fixed by the buyer in accordance with
paragraph (1) of article 47 or declares that he will not deliver within the
period so fixed.

(2) However, in cases where the seller has delivered the goods, the
buyer loses the right to declare the contract avoided unless he does so:

(a) in respect of late delivery, within a reasonable time after he has
become aware that delivery has been made;

(b) in respect of any breach other than late delivery, within a reasonable
time:

(i)  after he knew or ought to have known of the breach;

(i) after the expiration of any additional period of time fixed by the
buyer in accordance with paragraph (1) of article 47, or after the seller
has declared that he will not perform his obligations within such an
additional period; or

(iii) after the expiration of any additional period of time indicated by
the seller in accordance with paragraph (2) of article 48, or after the
buyer has declared that he will not accept performance.
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Article 50

If the goods do not conform with the contract and whether or not the
price has already been paid, the buyer may reduce the price in the same
proportion as the value that the goods actually delivered had at the time of
the delivery bears to the value that conforming goods would have had at
that time. However, if the seller remedies any failure to perform his
obligations in accordance with article 37 or article 48 or if the buyer refuses
to accept performance by the seller in accordance with those articles, the
buyer may not reduce the price.

Article 51

(1) If the seller delivers only a part of the goods or if only a part
of the goods delivered is in conformity with the contract, articles 46 to
50 apply in respect of the part which is missing or which does not
conform.

(2) The buyer may declare the contract avoided in its entirety only if
the failure to make delivery completely or in conformity with the contract
amounts to a fundamental breach of the contract.

Article 52

(1) If the seller delivers the goods before the date fixed, the buyer may
take delivery or refuse to take delivery.

(2) If the seller delivers a quantity of goods greater than that provided
for in the contract, the buyer may take delivery or refuse to take delivery
of the excess quantity. If the buyer takes delivery of all or part of the excess
quantity, he must pay for it at the contract rate.

CHAPTER III. OBLIGATIONS OF THE BUYER
Article 53

The buyer must pay the price for the goods and take delivery of them
as required by the contract and this Convention.
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Section 1. Payment of the price

Article 54

The buyer’s obligation to pay the price includes taking such steps and
complying with such formalities as may be required under the contract or
any laws and regulations to enable payment to be made.

Article 55

Where a contract has been validly concluded but does not expressly or
implicitly fix or make provision for determining the price, the parties are
considered, in the absence of any indication to the contrary, to have impliedly
made reference to the price generally charged at the time of the conclusion
of the contract for such goods sold under comparable circumstances in the
trade concerned.

Article 56

If the price is fixed according to the weight of the goods, in case of
doubt it is to be determined by the net weight.

Article 57

(1) If the buyer is not bound to pay the price at any other particular
place, he must pay it to the seller:

(a) at the seller’s place of business; or

(b) if the payment is to be made against the handing over of the goods
or of documents, at the place where the handing over takes place.

(2) The seller must bear any increase in the expenses incidental to
payment which is caused by a change in his place of business subsequent
to the conclusion of the contract.

Article 58

(1) If the buyer is not bound to pay the price at any other specific
time, he must pay it when the seller places either the goods or documents
controlling their disposition at the buyer’s disposal in accordance with the
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contract and this Convention. The seller may make such payment a condition
for handing over the goods or documents.

(2) If the contract involves carriage of the goods, the seller may
dispatch the goods on terms whereby the goods, or documents controlling
their disposition, will not be handed over to the buyer except against payment
of the price.

(3) The buyer is not bound to pay the price until he has had an
opportunity to examine the goods, unless the procedures for delivery or
payment agreed upon by the parties are inconsistent with his having such
an opportunity.

Article 59

The buyer must pay the price on the date fixed by or determinable from
the contract and this Convention without the need for any request or compliance
with any formality on the part of the seller.

Section II. Taking delivery
Article 60

The buyer’s obligation to take delivery consists:

(a) in doing all the acts which could reasonably be expected of him
in order to enable the seller to make delivery; and

(b) in taking over the goods.

Section IIl. Remedies for breach of contract by the buyer

Article 61

(1) If the buyer fails to perform any of his obligations under the
contract or this Convention, the seller may:

(a) exercise the rights provided in articles 62 to 65;

(b) claim damages as provided in articles 74 to 77.

(2) The seller is not deprived of any right he may have to claim
damages by exercising his right to other remedies.
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(3) No period of grace may be granted to the buyer by a court or arbitral
tribunal when the seller resorts to a remedy for breach of contract.

Article 62

The seller may require the buyer to pay the price, take delivery or
perform his other obligations, unless the seller has resorted to a remedy
which is inconsistent with this requirement.

Article 63

(1) The seller may fix an additional period of time of reasonable length
for performance by the buyer of his obligations.

(2) Unless the seller has received notice from the buyer that he will
not perform within the period so fixed, the seller may not, during that period,
resort to any remedy for breach of contract. However, the seller is not
deprived thereby of any right he may have to claim damages for delay in
performance.

Article 64

(1) The seller may declare the contract avoided:

(a) if the failure by the buyer to perform any of his obligations under
the contract or this Convention amounts to a fundamental breach of contract;
or

(b) if the buyer does not, within the additional period of time fixed by
the seller in accordance with paragraph (1) of article 63, perform his
obligation to pay the price or take delivery of the goods, or if he declares
that he will not do so within the period so fixed.

(2) However, in cases where the buyer has paid the price, the seller
loses the right to declare the contract avoided unless he does so:

(a) in respect of late performance by the buyer, before the seller has
become aware that performance has been rendered; or

(b) in respect of any breach other than late performance by the buyer,
within a reasonable time:

(i) after the seller knew or ought to have known of the breach; or
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(ii) after the expiration of any additional period of time fixed by the seller
in accordance with paragraph (1) of article 63, or after the buyer has declared
that he will not perform his obligations within such an additional period.

Article 65

(1) If under the contract the buyer is to specify the form, measurement
or other features of the goods and he fails to make such specification either
on the date agreed upon or within a reasonable time after receipt of a request
from the seller, the seller may, without prejudice to any other rights he may
have, make the specification himself in accordance with the requirements of
the buyer that may be known to him.

(2) If the seller makes the specification himself, he must inform the buyer
of the details thereof and must fix a reasonable time within which the buyer
may make a different specification. If, after receipt of such a communication,
the buyer fails to do so within the time so fixed, the specification made by the
seller is binding.

CHAPTER IV. PASSING OF RISK

Article 66

Loss of or damage to the goods after the risk has passed to the buyer
does not discharge him from his obligation to pay the price, unless the loss
or damage is due to an act or omission of the seller.

Article 67

(1) If the contract of sale involves carriage of the goods and the seller
is not bound to hand them over at a particular place, the risk passes to the
buyer when the goods are handed over to the first carrier for transmission
to the buyer in accordance with the contract of sale. If the seller is bound
to hand the goods over to a carrier at a particular place, the risk does not
pass to the buyer until the goods are handed over to the carrier at that place.
The fact that the seller is authorized to retain documents controlling the
disposition of the goods does not affect the passage of the risk.

(2) Nevertheless, the risk does not pass to the buyer until the goods
are clearly identified to the contract, whether by markings on the goods, by
shipping documents, by notice given to the buyer or otherwise.
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Article 68

The risk in respect of goods sold in transit passes to the buyer from the
time of the conclusion of the contract. However, if the circumstances so indicate,
the risk is assumed by the buyer from the time the goods were handed over to
the carrier who issued the documents embodying the contract of carriage.
Nevertheless, if at the time of the conclusion of the contract of sale the seller
knew or ought to have known that the goods had been lost or damaged and did
not disclose this to the buyer, the loss or damage is at the risk of the seller.

Article 69

(1) In cases not within articles 67 and 68, the risk passes to the buyer
when he takes over the goods or, if he does not do so in due time, from
the time when the goods are placed at his disposal and he commits a breach
of contract by failing to take delivery.

(2) However, if the buyer is bound to take over the goods at a place
other than a place of business of the seller, the risk passes when delivery is
due and the buyer is aware of the fact that the goods are placed at his
disposal at that place.

(3) If the contract relates to goods not then identified, the goods are
considered not to be placed at the disposal of the buyer until they are clearly
identified to the contract.

Article 70

If the seller has committed a fundamental breach of contract, articles 67,
68 and 69 do not impair the remedies available to the buyer on account of
the breach.

CHAPTER V. PROVISIONS COMMON TO THE OBLIGATIONS
OF THE SELLER AND OF THE BUYER

Section 1. Anticipatory breach and instalment contracts

Article 71

(1) A party may suspend the performance of his obligations if, after
the conclusion of the contract, it becomes apparent that the other party will
not perform a substantial part of his obligations as a result of:
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(a) a serious deficiency in his ability to perform or in his credit-
worthiness; or

(b) his conduct in preparing to perform or in performing the
contract.

(2) If the seller has already dispatched the goods before the grounds
described in the preceding paragraph become evident, he may prevent the
handing over of the goods to the buyer even though the buyer holds a document
which entitles him to obtain them. The present paragraph relates only to the
rights in the goods as between the buyer and the seller.

(3) A party suspending performance, whether before or after dispatch
of the goods, must immediately give notice of the suspension to the other
party and must continue with performance if the other party provides adequate
assurance of his performance.

Article 72

(1) If prior to the date for performance of the contract it is clear that
one of the parties will commit a fundamental breach of contract, the other
party may declare the contract avoided.

(2) If time allows, the party intending to declare the contract avoided
must give reasonable notice to the other party in order to permit him to
provide adequate assurance of his performance.

(3) The requirements of the preceding paragraph do not apply if the
other party has declared that he will not perform his obligations.

Article 73

(1) In the case of a contract for delivery of goods by instalments, if
the failure of one party to perform any of his obligations in respect of any
instalment constitutes a fundamental breach of contract with respect to that
instalment, the other party may declare the contract avoided with respect to
that instalment.

(2) If one party’s failure to perform any of his obligations in respect
of any instalment gives the other party good grounds to conclude that a
fundamental breach of contract will occur with respect to future instalments,
he may declare the contract avoided for the future, provided that he does
so within a reasonable time.
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(3) A buyer who declares the contract avoided in respect of any delivery
may, at the same time, declare it avoided in respect of deliveries already
made or of future deliveries if, by reason of their interdependence, those
deliveries could not be used for the purpose contemplated by the parties at
the time of the conclusion of the contract.

Section II. Damages

Article 74

Damages for breach of contract by one party consist of a sum equal to
the loss, including loss of profit, suffered by the other party as a consequence
of the breach. Such damages may not exceed the loss which the party in
breach foresaw or ought to have foreseen at the time of the conclusion of
the contract, in the light of the facts and matters of which he then knew or
ought to have known, as a possible consequence of the breach of contract.

Article 75

If the contract is avoided and if, in a reasonable manner and within a
reasonable time after avoidance, the buyer has bought goods in replacement
or the seller has resold the goods, the party claiming damages may recover
the difference between the contract price and the price in the substitute
transaction as well as any further damages recoverable under article 74.

Article 76

(1) If the contract is avoided and there is a current price for the goods,
the party claiming damages may, if he has not made a purchase or resale
under article 75, recover the difference between the price fixed by the contract
and the current price at the time of avoidance as well as any further damages
recoverable under article 74. If, however, the party claiming damages has
avoided the contract after taking over the goods, the current price at the time
of such taking over shall be applied instead of the current price at the time
of avoidance.

(2) For the purposes of the preceding paragraph, the current price is
the price prevailing at the place where delivery of the goods should have
been made or, if there is no current price at that place, the price at such
other place as serves as a reasonable substitute, making due allowance for
differences in the cost of transporting the goods.
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Article 77

A party who relies on a breach of contract must take such measures as
are reasonable in the circumstances to mitigate the loss, including loss of
profit, resulting from the breach. If he fails to take such measures, the party
in breach may claim a reduction in the damages in the amount by which
the loss should have been mitigated.

Section III. Interest

Article 78

If a party fails to pay the price or any other sum that is in arrears, the
other party is entitled to interest on it, without prejudice to any claim for
damages recoverable under article 74.

Section 1V. Exemptions

Article 79

(1) A party is not liable for a failure to perform any of his obligations
if he proves that the failure was due to an impediment beyond his control
and that he could not reasonably be expected to have taken the impediment
into account at the time of the conclusion of the contract or to have avoided
or overcome it, or its consequences.

(2) If the party’s failure is due to the failure by a third person whom
he has engaged to perform the whole or a part of the contract, that party is
exempt from liability only if:

(a) he is exempt under the preceding paragraph; and

(b) the person whom he has so engaged would be so exempt if the
provisions of that paragraph were applied to him.

(3) The exemption provided by this article has effect for the period
during which the impediment exists.

(4) The party who fails to perform must give notice to the other party
of the impediment and its effect on his ability to perform. If the notice is
not received by the other party within a reasonable time after the party who
fails to perform knew or ought to have known of the impediment, he is
liable for damages resulting from such non-receipt.
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(5) Nothing in this article prevents either party from exercising any
right other than to claim damages under this Convention.

Article 80

A party may not rely on a failure of the other party to perform, to the
extent that such failure was caused by the first party’s act or omission.

Section V. Effects of avoidance

Article 81

(1) Avoidance of the contract releases both parties from their obligations
under it, subject to any damages which may be due. Avoidance does not
affect any provision of the contract for the settlement of disputes or any other
provision of the contract governing the rights and obligations of the parties
consequent upon the avoidance of the contract.

(2) A party who has performed the contract either wholly or in part may
claim restitution from the other party of whatever the first party has supplied
or paid under the contract. If both parties are bound to make restitution, they
must do so concurrently.

Article 82

(1) The buyer loses the right to declare the contract avoided or to
require the seller to deliver substitute goods if it is impossible for him to
make restitution of the goods substantially in the condition in which he
received them.

(2) The preceding paragraph does not apply:

(a) if the impossibility of making restitution of the goods or of making
restitution of the goods substantially in the condition in which the buyer
received them is not due to his act or omission;

(b) if the goods or part of the goods have perished or deteriorated as
a result of the examination provided for in article 38; or

(c) if the goods or part of the goods have been sold in the normal
course of business or have been consumed or transformed by the buyer in
the course of normal use before he discovered or ought to have discovered
the lack of conformity.
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Article 83

A buyer who has lost the right to declare the contract avoided or to
require the seller to deliver substitute goods in accordance with article 82
retains all other remedies under the contract and this Convention.

Article 84

(1) If the seller is bound to refund the price, he must also pay interest
on it, from the date on which the price was paid.

(2) The buyer must account to the seller for all benefits which he has
derived from the goods or part of them:

(a) if he must make restitution of the goods or part of them; or

(b) if it is impossible for him to make restitution of all or part of
the goods or to make restitution of all or part of the goods substantially
in the condition in which he received them, but he has nevertheless declared
the contract avoided or required the seller to deliver substitute goods.

Section VI. Preservation of the goods
Article 85

If the buyer is in delay in taking delivery of the goods or, where
payment of the price and delivery of the goods are to be made concurrently,
if he fails to pay the price, and the seller is either in possession of the
goods or otherwise able to control their disposition, the seller must take
such steps as are reasonable in the circumstances to preserve them. He is
entitled to retain them until he has been reimbursed his reasonable expenses
by the buyer.

Article 86

(1) If the buyer has received the goods and intends to exercise any
right under the contract or this Convention to reject them, he must take such
steps to preserve them as are reasonable in the circumstances. He is entitled
to retain them until he has been reimbursed his reasonable expenses by the
seller.

(2) If goods dispatched to the buyer have been placed at his disposal
at their destination and he exercises the right to reject them, he must take
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possession of them on behalf of the seller, provided that this can be done
without payment of the price and without unreasonable inconvenience or
unreasonable expense. This provision does not apply if the seller or a person
authorized to take charge of the goods on his behalf is present at the
destination. If the buyer takes possession of the goods under this paragraph,
his rights and obligations are governed by the preceding paragraph.

Article 87

A party who is bound to take steps to preserve the goods may deposit
them in a warehouse of a third person at the expense of the other party
provided that the expense incurred is not unreasonable.

Article 88

(1) A party who is bound to preserve the goods in accordance with
article 85 or 86 may sell them by any appropriate means if there has been
an unreasonable delay by the other party in taking possession of the goods
or in taking them back or in paying the price or the cost of preservation,
provided that reasonable notice of the intention to sell has been given to the
other party.

(2) If the goods are subject to rapid deterioration or their preservation would
involve unreasonable expense, a party who is bound to preserve the goods in
accordance with article 85 or 86 must take reasonable measures to sell them. To
the extent possible he must give notice to the other party of his intention to sell.

(3) A party selling the goods has the right to retain out of the proceeds
of sale an amount equal to the reasonable expenses of preserving the goods
and of selling them. He must account to the other party for the balance.

PART IV. FINAL PROVISIONS
Article 89

The Secretary-General of the United Nations is hereby designated as
the depositary for this Convention.

Article 90

This Convention does not prevail over any international agreement
which has already been or may be entered into and which contains provisions
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concerning the matters governed by this Convention, provided that the parties
have their places of business in States parties to such agreement.

Article 91

(1) This Convention is open for signature at the concluding meeting
of the United Nations Conference on Contracts for the International Sale of
Goods and will remain open for signature by all States at the Headquarters
of the United Nations, New York until 30 September 1981.

(2) This Convention is subject to ratification, acceptance or approval
by the signatory States.

(3) This Convention is open for accession by all States which are not
signatory States as from the date it is open for signature.

(4) Instruments of ratification, acceptance, approval and accession are
to be deposited with the Secretary-General of the United Nations.

Article 92

(1) A Contracting State may declare at the time of signature, ratification,
acceptance, approval or accession that it will not be bound by Part II of this
Convention or that it will not be bound by Part III of this Convention.

(2) A Contracting State which makes a declaration in accordance with
the preceding paragraph in respect of Part II or Part III of this Convention
is not to be considered a Contracting State within paragraph (1) of article 1
of this Convention in respect of matters governed by the Part to which the
declaration applies.

Article 93

(1) If a Contracting State has two or more territorial units in which,
according to its constitution, different systems of law are applicable in
relation to the matters dealt with in this Convention, it may, at the time of
signature, ratification, acceptance, approval or accession, declare that this
Convention is to extend to all its territorial units or only to one or more of
them, and may amend its declaration by submitting another declaration at
any time.
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(2) These declarations are to be notified to the depositary and are to
state expressly the territorial units to which the Convention extends.

(3) If, by virtue of a declaration under this article, this Convention
extends to one or more but not all of the territorial units of a Contracting
State, and if the place of business of a party is located in that State, this
place of business, for the purposes of this Convention, is considered not to
be in a Contracting State, unless it is in a territorial unit to which the
Convention extends.

(4) If a Contracting State makes no declaration under paragraph (1)
of this article, the Convention is to extend to all territorial units of that
State.

Article 94

(1) Two or more Contracting States which have the same or closely
related legal rules on matters governed by this Convention may at any
time declare that the Convention is not to apply to contracts of sale or to
their formation where the parties have their places of business in those
States. Such declarations may be made jointly or by reciprocal unilateral
declarations.

(2) A Contracting State which has the same or closely related legal
rules on matters governed by this Convention as one or more non-Contracting
States may at any time declare that the Convention is not to apply to contracts
of sale or to their formation where the parties have their places of business
in those States.

(3) If a State which is the object of a declaration under the preceding
paragraph subsequently becomes a Contracting State, the declaration made
will, as from the date on which the Convention enters into force in respect
of the new Contracting State, have the effect of a declaration made under
paragraph (1), provided that the new Contracting State joins in such declaration
or makes a reciprocal unilateral declaration.

Article 95

Any State may declare at the time of the deposit of its instrument of
ratification, acceptance, approval or accession that it will not be bound by
subparagraph (1)(b) of article 1 of this Convention.
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Article 96

A Contracting State whose legislation requires contracts of sale to be
concluded in or evidenced by writing may at any time make a declaration
in accordance with article 12 that any provision of article 11, article 29, or
Part II of this Convention, that allows a contract of sale or its modification
or termination by agreement or any offer, acceptance, or other indication of
intention to be made in any form other than in writing, does not apply where
any party has his place of business in that State.

Article 97

(1) Declarations made under this Convention at the time of signature
are subject to confirmation upon ratification, acceptance or approval.

(2) Declarations and confirmations of declarations are to be in writing
and be formally notified to the depositary.

(3) A declaration takes effect simultaneously with the entry into force
of this Convention in respect of the State concerned. However, a declaration
of which the depositary receives formal notification after such entry into force
takes effect on the first day of the month following the expiration of six months
after the date of its receipt by the depositary. Reciprocal unilateral declarations
under article 94 take effect on the first day of the month following the
expiration of six months after the receipt of the latest declaration by the
depositary.

(4) Any State which makes a declaration under this Convention may
withdraw it at any time by a formal notification in writing addressed to the
depositary. Such withdrawal is to take effect on the first day of the month
following the expiration of six months after the date of the receipt of the
notification by the depositary.

(5) A withdrawal of a declaration made under article 94 renders

inoperative, as from the date on which the withdrawal takes effect, any reciprocal
declaration made by another State under that article.

Article 98

No reservations are permitted except those expressly authorized in this
Convention.
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Article 99

(1) This Convention enters into force, subject to the provisions of
paragraph (6) of this article, on the first day of the month following the
expiration of twelve months after the date of deposit of the tenth instrument
of ratification, acceptance, approval or accession, including an instrument
which contains a declaration made under article 92.

(2) When a State ratifies, accepts, approves or accedes to this
Convention after the deposit of the tenth instrument of ratification, acceptance,
approval or accession, this Convention, with the exception of the Part
excluded, enters into force in respect of that State, subject to the provisions
of paragraph (6) of this article, on the first day of the month following the
expiration of twelve months after the date of the deposit of its instrument
of ratification, acceptance, approval or accession.

(3) A State which ratifies, accepts, approves or accedes to this
Convention and is a party to either or both the Convention relating to a
Uniform Law on the Formation of Contracts for the International Sale of
Goods done at The Hague on 1 July 1964 (1964 Hague Formation Convention)
and the Convention relating to a Uniform Law on the International Sale of
Goods done at The Hague on 1 July 1964 (1964 Hague Sales Convention)
shall at the same time denounce, as the case may be, either or both the 1964
Hague Sales Convention and the 1964 Hague Formation Convention by
notifying the Government of the Netherlands to that effect.

(4) A State party to the 1964 Hague Sales Convention which ratifies,
accepts, approves or accedes to the present Convention and declares or has
declared under article 92 that it will not be bound by Part II of this Convention
shall at the time of ratification, acceptance, approval or accession denounce the
1964 Hague Sales Convention by notifying the Government of the Netherlands
to that effect.

(5) A State party to the 1964 Hague Formation Convention which
ratifies, accepts, approves or accedes to the present Convention and declares
or has declared under article 92 that it will not be bound by Part III of this
Convention shall at the time of ratification, acceptance, approval or accession
denounce the 1964 Hague Formation Convention by notifying the Government
of the Netherlands to that effect.

(6) For the purpose of this article, ratifications, acceptances, approvals
and accessions in respect of this Convention by States parties to the 1964
Hague Formation Convention or to the 1964 Hague Sales Convention shall
not be effective until such denunciations as may be required on the part
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of those States in respect of the latter two Conventions have themselves
become effective. The depositary of this Convention shall consult with the
Government of the Netherlands, as the depositary of the 1964 Conventions,
so as to ensure necessary coordination in this respect.

Article 100

(1) This Convention applies to the formation of a contract only
when the proposal for concluding the contract is made on or after the
date when the Convention enters into force in respect of the Contracting
States referred to in subparagraph (1)(a) or the Contracting State referred
to in subparagraph (1)(b) of article 1.

(2) This Convention applies only to contracts concluded on or after
the date when the Convention enters into force in respect of the Contracting
States referred to in subparagraph (1)(a) or the Contracting State referred
to in subparagraph (1)(b) of article 1.

Article 101

(1) A Contracting State may denounce this Convention, or Part II or
Part III of the Convention, by a formal notification in writing addressed to
the depositary.

(2) The denunciation takes effect on the first day of the month
following the expiration of twelve months after the notification is received
by the depositary. Where a longer period for the denunciation to take
effect is specified in the notification, the denunciation takes effect upon
the expiration of such longer period after the notification is received by
the depositary.

DONE at Vienna, this day of eleventh day of April, one thousand nine hundred
and eighty, in a single original, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic.

IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly
authorized by their respective Governments, have signed this Convention.



II. Explanatory Note by the UNCITRAL
Secretariat on the United Nations Convention

on Contracts for the International
Sale of Goods

This note has been prepared by the Secretariat of the United Nations
Commission on International Trade Law for informational purposes; it is
not an official commentary on the Convention.

Introduction

1. The United Nations Convention on Contracts for the International
Sale of Goods provides a uniform text of law for international sales of
goods. The Convention was prepared by the United Nations Commission
on International Trade Law (UNCITRAL) and adopted by a diplomatic
conference on 11 April 1980.

2. Preparation of a uniform law for the international sale of goods began
in 1930 at the International Institute for the Unification of Private Law
(UNIDROIT) in Rome. After a long interruption in the work as a result of
the Second World War, the draft was submitted to a diplomatic conference
in The Hague in 1964, which adopted two conventions, one on the international
sale of goods and the other on the formation of contracts for the international
sale of goods.

3. Almost immediately upon the adoption of the two conventions there
was widespread criticism of their provisions as reflecting primarily the legal
traditions and economic realities of continental Western Europe, which was
the region that had most actively contributed to their preparation. As a result,
one of the first tasks undertaken by UNCITRAL on its organization in 1968
was to enquire of States whether or not they intended to adhere to those
conventions and the reasons for their positions. In the light of the responses
received, UNCITRAL decided to study the two conventions to ascertain
which modifications might render them capable of wider acceptance by
countries of different legal, social and economic systems. The result of this
study was the adoption by diplomatic conference on 11 April 1980 of the

33
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United Nations Convention on Contracts for the International Sale of Goods,
which combines the subject matter of the two prior conventions.

4.  UNCITRAL's success in preparing a Convention with wider acceptability
is evidenced by the fact that the original eleven States for which the
Convention came into force on 1 January 1988 included States from every
geographical region, every stage of economic development and every major
legal, social and economic system. The original eleven States were: Argentina,
China, Egypt, France, Hungary, Italy, Lesotho, Syria, United States, Yugoslavia
and Zambia.

5. As of 1 September 2010, 76 States are parties to the Convention. The
current updated status of the Convention is available on the UNCITRAL
website.! Authoritative information on the status of the Convention, as well
as on related declarations, including with respect to territorial application and
succession of States, may be found on the United Nations Treaty Collection
on the Internet.’

6. The Convention is divided into four parts. Part One deals with the scope
of application of the Convention and the general provisions. Part Two
contains the rules governing the formation of contracts for the international
sale of goods. Part Three deals with the substantive rights and obligations
of buyer and seller arising from the contract. Part Four contains the final
clauses of the Convention concerning such matters as how and when it
comes into force, the reservations and declarations that are permitted and
the application of the Convention to international sales where both States
concerned have the same or similar law on the subject.

Part One. Scope of application and general provisions
A.  Scope of application

7. The articles on scope of application indicate both what is covered by
the Convention and what is not covered. The Convention applies to contracts
of sale of goods between parties whose places of business are in different
States and either both of those States are Contracting States or the rules of
private international law lead to the law of a Contracting State. A few States
have availed themselves of the authorization in article 95 to declare that
they would apply the Convention only in the former and not in the latter of
these two situations. As the Convention becomes more widely adopted, the

'www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html.
*http://treaties.un.org/.
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practical significance of such a declaration will diminish. Finally, the
Convention may also apply as the law applicable to the contract if so chosen
by the parties. In that case, the operation of the Convention will be subject
to any limits on contractual stipulations set by the otherwise applicable law.

8. The final clauses make two additional restrictions on the territorial scope
of application that will be relevant to a few States. One applies only if a
State is a party to another international agreement that contains provisions
concerning matters governed by this Convention; the other permits States that
have the same or similar domestic law of sales to declare that the Convention
does not apply between them.

9. Contracts of sale are distinguished from contracts for services in two
respects by article 3. A contract for the supply of goods to be manufactured
or produced is considered to be a sale unless the party who orders the goods
undertakes to supply a substantial part of the materials necessary for their
manufacture or production. When the preponderant part of the obligations
of the party who furnishes the goods consists in the supply of labour or
other services, the Convention does not apply.

10. The Convention contains a list of types of sales that are excluded from
the Convention, either because of the purpose of the sale (goods bought for
personal, family or household use), the nature of the sale (sale by auction,
on execution or otherwise by law) or the nature of the goods (stocks, shares,
investment securities, negotiable instruments, money, ships, vessels, hovercraft,
aircraft or electricity). In many States some or all of such sales are governed
by special rules reflecting their special nature.

11. Several articles make clear that the subject matter of the Convention is
restricted to formation of the contract and the rights and duties of the buyer
and seller arising from such a contract. In particular, the Convention is not
concerned with the validity of the contract, the effect which the contract
may have on the property in the goods sold or the liability of the seller for
death or personal injury caused by the goods to any person.

B. Party autonomy

12. The basic principle of contractual freedom in the international sale of
goods is recognized by the provision that permits the parties to exclude the
application of this Convention or derogate from or vary the effect of any of
its provisions. This exclusion will occur, for example, if parties choose the
law of a non-contracting State or the substantive domestic law of a contracting
State as the law applicable to the contract. Derogation from the Convention
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will occur whenever a provision in the contract provides a different rule from
that found in the Convention.

C. Interpretation of the Convention

13. This Convention for the unification of the law governing the international
sale of goods will better fulfil its purpose if it is interpreted in a consistent
manner in all legal systems. Great care was taken in its preparation to make
it as clear and easy to understand as possible. Nevertheless, disputes will
arise as to its meaning and application. When this occurs, all parties,
including domestic courts and arbitral tribunals, are admonished to observe
its international character and to promote uniformity in its application and
the observance of good faith in international trade. In particular, when a
question concerning a matter governed by this Convention is not expressly
settled in it, the question is to be settled in conformity with the general
principles on which the Convention is based. Only in the absence of such
principles should the matter be settled in conformity with the law applicable
by virtue of the rules of private international law.

D. Interpretation of the contract; usages

14. The Convention contains provisions on the manner in which statements
and conduct of a party are to be interpreted in the context of the formation
of the contract or its implementation. Usages agreed to by the parties, practices
they have established between themselves and usages of which the parties
knew or ought to have known and which are widely known to, and regularly
observed by, parties to contracts of the type involved in the particular trade
concerned may all be binding on the parties to the contract of sale.

E. Form of the contract

15. The Convention does not subject the contract of sale to any requirement
as to form. In particular, article 11 provides that no written agreement is
necessary for the conclusion of the contract. However, if the contract is in
writing and it contains a provision requiring any modification or termination
by agreement to be in writing, article 29 provides that the contract may not
be otherwise modified or terminated by agreement. The only exception is
that a party may be precluded by his conduct from asserting such a provision
to the extent that the other person has relied on that conduct.

16. In order to accommodate those States whose legislation requires contracts
of sale to be concluded in or evidenced by writing, article 96 entitles those
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States to declare that neither article 11 not the exception to article 29 applies
where any party to the contract has his place of business in that State.

Part Two. Formation of the contract

17. Part Two of the Convention deals with a number of questions that arise
in the formation of the contract by the exchange of an offer and an acceptance.
When the formation of the contract takes place in this manner, the contract
is concluded when the acceptance of the offer becomes effective.

18. In order for a proposal for concluding a contract to constitute an offer,
it must be addressed to one or more specific persons and it must be sufficiently
definite. For the proposal to be sufficiently definite, it must indicate the goods
and expressly or implicitly fix or make provisions for determining the quantity
and the price.

19. The Convention takes a middle position between the doctrine of the
revocability of the offer until acceptance and its general irrevocability for some
period of time. The general rule is that an offer may be revoked. However, the
revocation must reach the offeree before he has dispatched an acceptance.
Moreover, an offer cannot be revoked if it indicates that it is irrevocable, which
it may do by stating a fixed time for acceptance or otherwise. Furthermore, an
offer may not be revoked if it was reasonable for the offeree to rely on the
offer as being irrevocable and the offeree has acted in reliance on the offer.

20. Acceptance of an offer may be made by means of a statement or other
conduct of the offeree indicating assent to the offer that is communicated
to the offeror. However, in some cases the acceptance may consist of
performing an act, such as dispatch of the goods or payment of the price.
Such an act would normally be effective as an acceptance the moment the
act was performed.

21. A frequent problem in contract formation, perhaps especially in regard
to contracts of sale of goods, arises out of a reply to an offer that purports
to be an acceptance but contains additional or different terms. Under the
Convention, if the additional or different terms do not materially alter the
terms of the offer, the reply constitutes an acceptance, unless the offeror
without undue delay objects to those terms. If he does not object, the terms
of the contract are the terms of the offer with the modifications contained
in the acceptance.

22. If the additional or different terms do materially alter the terms of the
contract, the reply constitutes a counter-offer that must in turn be accepted
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for a contract to be concluded. Additional or different terms relating,
among other things, to the price, payment, quality and quantity of the goods,
place and time of delivery, extent of one party’s liability to the other or
settlement of disputes are considered to alter the terms of the offer
materially.

Part Three. Sale of goods
A. Obligations of the seller

23. The general obligations of the seller are to deliver the goods, hand
over any documents relating to them and transfer the property in the
goods, as required by the contract and this Convention. The Convention
provides supplementary rules for use in the absence of contractual agreement
as to when, where and how the seller must perform these obligations.

24. The Convention provides a number of rules that implement the seller’s
obligations in respect of the quality of the goods. In general, the seller must
deliver goods that are of the quantity, quality and description required by
the contract and that are contained or packaged in the manner required by
the contract. One set of rules of particular importance in international sales
of goods involves the seller’s obligation to deliver goods that are free from
any right or claim of a third party, including rights based on industrial
property or other intellectual property.

25. In connection with the seller’s obligations in regard to the quality of
the goods, the Convention contains provisions on the buyer’s obligation to
inspect the goods. He must give notice of any lack of conformity with the
contract within a reasonable time after he has discovered it or ought to have
discovered it, and at the latest two years from the date on which the goods
were actually handed over to the buyer, unless this time limit is inconsistent
with a contractual period of guarantee.

B. Obligations of the buyer

26. The general obligations of the buyer are to pay the price for the goods
and take delivery of them as required by the contract and the Convention.
The Convention provides supplementary rules for use in the absence of
contractual agreement as to how the price is to be determined and where
and when the buyer should perform his obligations to pay the price.
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C. Remedies for breach of contract

27. The remedies of the buyer for breach of contract by the seller are set
forth in connection with the obligations of the seller and the remedies of
the seller are set forth in connection with the obligations of the buyer. This
makes it easier to use and understand the Convention.

28. The general pattern of remedies is the same in both cases. If all the
required conditions are fulfilled, the aggrieved party may require performance
of the other party’s obligations, claim damages or avoid the contract. The
buyer also has the right to reduce the price where the goods delivered do
not conform with the contract.

29. Among the more important limitations on the right of an aggrieved
party to claim a remedy is the concept of fundamental breach. For a breach
of contract to be fundamental, it must result in such detriment to the other
party as substantially to deprive him of what he is entitled to expect under
the contract, unless the result was neither foreseen by the party in breach
nor foreseeable by a reasonable person of the same kind in the same
circumstances. A buyer can require the delivery of substitute goods only if
the goods delivered were not in conformity with the contract and the lack
of conformity constituted a fundamental breach of contract. The existence
of a fundamental breach is one of the two circumstances that justifies a
declaration of avoidance of a contract by the aggrieved party; the other
circumstance being that, in the case of non-delivery of the goods by the
seller or non-payment of the price or failure to take delivery by the buyer,
the party in breach fails to perform within a reasonable period of time fixed
by the aggrieved party.

30. Other remedies may be restricted by special circumstances. For example,
if the goods do not conform with the contract, the buyer may require the seller
to remedy the lack of conformity by repair, unless this is unreasonable having
regard to all the circumstances. A party cannot recover damages that he could
have mitigated by taking the proper measures. A party may be exempted from
paying damages by virtue of an impediment beyond his control.

D. Passing of risk

31. Determining the exact moment when the risk of loss or damage to the
goods passes from the seller to the buyer is of great importance in contracts
for the international sale of goods. Parties may regulate the issue in their
contract either by an express provision or by the use of a trade term such
as, for example, an INCOTERM. The effect of the choice of such a term



40 United Nations Convention on Contracts for the International Sale of Goods

would be to amend the corresponding provisions of the CISG accordingly.
However, for the frequent case where the contract does not contain such a
provision, the Convention sets forth a complete set of rules.

32. The two special situations contemplated by the Convention are when the
contract of sale involves carriage of the goods and when the goods are sold
while in transit. In all other cases the risk passes to the buyer when he takes
over the goods or from the time when the goods are placed at his disposal
and he commits a breach of contract by failing to take delivery, whichever
comes first. In the frequent case when the contract relates to goods that are
not then identified, they must be identified to the contract before they can
be considered to be placed at the disposal of the buyer and the risk of their
loss can be considered to have passed to him.

E. Suspension of performance and anticipatory breach

33. The Convention contains special rules for the situation in which, prior
to the date on which performance is due, it becomes apparent that one of
the parties will not perform a substantial part of his obligations or will
commit a fundamental breach of contract. A distinction is drawn between
those cases in which the other party may suspend his own performance of
the contract but the contract remains in existence awaiting future events and
those cases in which he may declare the contract avoided.

F. Exemption from liability to pay damages

34. When a party fails to perform any of his obligations due to an
impediment beyond his control that he could not reasonably have been
expected to take into account at the time of the conclusion of the contract
and that he could not have avoided or overcome, he is exempted from the
consequences of his failure to perform, including the payment of damages.
This exemption may also apply if the failure is due to the failure of a third
person whom he has engaged to perform the whole or a part of the contract.
However, he is subject to any other remedy, including reduction of the price,
if the goods were defective in some way.

G. Preservation of the goods

35. The Convention imposes on both parties the duty to preserve any goods
in their possession belonging to the other party. Such a duty is of even greater
importance in an international sale of goods where the other party is from a
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foreign country and may not have agents in the country where the goods are
located. Under certain circumstances the party in possession of the goods
may sell them, or may even be required to sell them. A party selling the
goods has the right to retain out of the proceeds of sale an amount equal to
the reasonable expenses of preserving the goods and of selling them and
must account to the other party for the balance.

Part Four. Final clauses

36. The final clauses contain the usual provisions relating to the Secretary-
General as depositary and providing that the Convention is subject to ratification,
acceptance or approval by those States that signed it by 30 September 1981,
that it is open to accession by all States that are not signatory States and that
the text is equally authentic in Arabic, Chinese, English, French, Russian and
Spanish.

37. The Convention permits a certain number of declarations. Those relative
to scope of application and the requirement as to a written contract have
been mentioned above. There is a special declaration for States that have
different systems of law governing contracts of sale in different parts of
their territory. Finally, a State may declare that it will not be bound by Part
II on formation of contracts or Part III on the rights and obligations of the
buyer and seller. This latter declaration was included as part of the decision
to combine into one convention the subject matter of the two 1964 Hague
Conventions.

Complementary texts

38. The United Nations Convention on Contracts for the International Sale
of Goods is complemented by the United Nations Convention on the
Limitation Period in the International Sale of Goods, 1974, as amended by
a Protocol in 1980 (the Limitation Convention). The Limitation Convention
establishes uniform rules governing the period of time within which a party
under a contract for the international sale of goods must commence legal
proceedings against another party to assert a claim arising from the contract
or relating to its breach, termination or validity. The amending Protocol of
1980 ensures that the scope of application of the Limitation Convention is
identical to the one of the United Nations Convention on Contracts for the
International Sale of Goods.

39. The United Nations Convention on Contracts for the International Sale of
Goods is also complemented, with respect to the use of electronic communications,
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by the United Nations Convention on the Use of Electronic Communications in
International Contracts, 2005 (the Electronic Communications Convention). The
Electronic Communications Convention aims at facilitating the use of electronic
communications in international trade by assuring that contracts concluded and
other communications exchanged electronically are as valid and enforceable as
their traditional paper-based equivalents. The Electronic Communications Con-
vention may help to avoid misinterpretation of the CISG that might occur, for
example, when a State has lodged a declaration mandating the use of the traditional
written form for contracts for the international sale of goods. It may also promote
the understanding that the “communication” and/or “writing” under the CISG
should be construed so as to include electronic communications. The Electronic
Communications Convention is an enabling treaty whose effect is to remove
those formal obstacles by establishing the requirements for functional equivalence
between electronic and traditional written form.

Further information can be obtained from:

UNCITRAL Secretariat

P.O. Box 500

Vienna International Centre
1400 Vienna

Austria

Telephone: (+43-1) 26060-4060
Telefax: (+43-1) 26060-5813
E-mail: uncitral @uncitral.org
Internet: www.uncitral.org
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Part three
SALE OF GOODS

Part I11, Chapter |
General provisions (articles 25-29)

OVERVIEW

1. Chapter I of Part III of the Convention, entitled “General Provisions,” encompasses four articles—articles 25-
29. The first two of those articles deal with matters relating to avoidance of contract: article 25 defines a
“fundamental breach,” which is a prerequisite for avoidance of contract under articles 49 (1) (a), 51 (2), 64 (1)
(@), 72 (1), and 73 (1) and (2) (as well as a prerequisite for a buyer to require delivery of substitute goods under
article 46 (2)); article 26 states that effective avoidance of contract requires notice to the other party. The
remaining provisions of Chapter | cover a variety of matters. Article 27 addresses whether a notice under Part
111 is effective despite a delay or error in transmission or its failure to arrive. Article 28 permits a court to refuse
to order specific performance in circumstances in which it would not do so under its own domestic law. Finally,
article 29 governs modifications of contracts to which the Convention applies.
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Part 111, Chapter Il
Obligations of the seller (articles 30-52)

OVERVIEW

1. The provisions in Chapter II of Part III of the Convention, entitled “Obligations of the seller,” contain a
comprehensive treatment of the Convention’s rules on the seller’s duties under an international sales contract
governed by the CISG. The chapter begins with a single provision describing in broad strokes the seller’s
obligations (article 30), followed by three sections that elaborate on the constituent elements of those
obligations: Section I, “Delivery of the goods and handing over of documents” (articles 31-34); Section I,
“Conformity of the goods and third party claims” (articles 35-44); and Section III, “Remedies for breach of
contract by the seller” (articles 45-52). Chapter II of Part III generally parallels Chapter III (“Obligations of the
buyer”, articles 53-65) of Part 111 in both structure and focus.
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Section | of Part 111, Chapter 11
Delivery of the goods and handing over of documents (articles 31-34)

OVERVIEW

1. Section I of Chapter II (“Obligations of the seller”) in Part III (“Sale of goods”) of the Convention contains
provisions elaborating on two of the seller’s primary obligations described in article 30 of the CISG: the
obligation to deliver the goods, and the obligation to hand over documents relating to the goods. Of the four
articles within Section 1, the first three (articles 31-33) focus on the seller’s obligation to deliver the goods and
the final article (article 34) deals with the seller’s obligation to hand over documents. The provisions dealing
with delivery of the goods contain rules governing the place of delivery (article 31),1 the seller’s
supplementary delivery obligations where carriage of the goods is involved (article 32),2 and the time for
delivery (article 33). Several of the rules within these articles are addressed specifically to delivery by carrier.s
The Section | provision dealing with handing over of documents (article 34) addresses the time and place of
such handing over, the form of the documents, and curing lack of conformity in the documents. Provisions
dealing with conformity of delivered goods (as well as with the effect of third party claims to delivered goods)
are contained in a different division— Section Il (articles 35-44)—of Part I11 Chapter II.

RELATION TO OTHER PARTSOF THE CONVENTION

2. The provisions of Section I interrelate with the Convention’s rules on passing of risk (articles 66-70).4 They
may also apply to obligations beyond the seller’s obligation to deliver goods and hand over documents, such as
a buyer’s obligation to return goodss or a seller’s non-delivery duties linked to the time of delivery.s The Section
I rules may also be relevant to legal rules outside the Convention, including jurisdictional laws keyed to the
place of delivery of goods.r

3. Under CISG article 6, party autonomy generally prevails over the rules of the Convention, and that is true of
the rules in Section 1.s

Notes

1Article 31 and decisions applying it also shed light on what constitutes delivery. See the Digest for article 31, paragraphs 1,
7,9 and 10.> The matters covered in article 32 are the seller’s obligation to give notice of shipment (article 32 (1)), to arrange
for appropriate means ofdelivery using “usual” terms (article 32 (2)), and to provide information the buyer needs to effect
insurance if the seller itself is not obligatedto insure the shipment (article 32 (3)).

sSee articles 31 (a), 32.4See the Digest for Chapter IV of Part 111, paragraph 2.

s See the Digest for article 31, paragraph 4.

s See the Digest for article 33, paragraph 2.

7See the Digest for article 31, paragraph 2.

s See the Digest for article 30, paragraph 2; the Digest for article 31, paragraph 3; the Digest for article 33, paragraph 1.
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Section 11 of Part 11, Chapter 11
Conformity of the goods and third party claims (articles 35-44)

OVERVIEW

1. The second section of Chapter Il of Part 11l of the Convention contains provisions addressing some of the
most important seller obligations under a contract for sale—in particular, the obligation to deliver goods that
conform to the requirements of the contract and of the Convention in terms of quantity, quality, description and
packaging (article 35), as well as the duty to ensure that the goods are free from third party claims to ownership
rights (article 41) and to intellectual property rights (article 42). Other provisions connected to the question of
conformity are included in the section, including an article governing the relation between the timing of a
defect’s occurrence and the division of responsibility therefor between the seller and the buyer (article 36), and a
provision addressing the seller’s right to cure a lack of conformity if goods are delivered before the date
required for delivery.

2. The section also includes provisions regulating the procedure that a buyer must follow in order to preserve
claims that the seller has violated the obligation to deliver conforming goods or to deliver goods free from third
party claims. These include a provision governing the buyer’s duty to examine the goods following delivery
(article 38) and provisions requiring the buyer to give notice of alleged violations of the seller’s obligations
(articles 39 and 43 (1)), as well as provisions excusing or relaxing the consequences of a buyer’s failure to give
the required notice (articles 40, 43 (2), and 44). Articles 38 and 39 have proven to be among the most
frequently-invoked (and most controversial) provisions in litigation under the Convention.

RELATION TO OTHER PARTS OF THE CONVENTION

3. In general, the provisions in Section Il of Part Ill, Chapter Il work in tandem with, and frequently are
invoked together with, the articles governing an aggrieved buyer’s remedies, found in the next section (Section
11, articles 45-52). Several individual provisions of Section Il have a special relation to articles or groups of
articles elsewhere in the Convention. Thus article 36, addressing the seller’s liability for a lack of conformity in
terms of when the non-conformity occurs, is closely connected to Chapter IV of Part Il on passing of risk
(articles 66-70); article 37 (seller’s right to cure a lack of conformity before the date for delivery required under
the contract) functions as a companion to article 48 (seller’s right to cure a lack of conformity after the required
delivery date), and also is connected to article 52 (1) (buyer’s option to accept or refuse
early delivery). The section Il provisions on notice (articles 39 and 43), of course, are subject to the rule in
article 27 that notice in accordance with Part 111 of the Convention and dispatched by means appropriate in the
circumstances is effective despite “a delay or error in the transmission ... or its failure to arrive ....”1

Notes
1See, for example, the Digest for article 27, paragraph 2.
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Section 111 of Part 111, Chapter 11
Remedies for breach of contract by the seller (articles 45-52)

OVERVIEW

1. The provisions in Section 111 of Part I1l, Chapter Il of the Convention address various aspects of the remedies
available to a buyer that has suffered a breach of contract by the seller: they catalogue those remedies and
authorize their use (article 45 (1)); they define their availability and operation (articles 45 (2) and (3), 46, 48,
and 50); they provide for an aggrieved buyer’s right to avoid the contract (articles 47 and 49), thereby regulating
the buyer’s choice between alternative sets of remedies; and they define the operation of the buyer’s remedies in
certain special circumstances (articles 51 and 52).

RELATION TO OTHER PARTS OF THE CONVENTION

2. The current section on buyer’s remedies is paralleled by the Convention’s section on seller’s remedies
(Section 1 of Part Il, Chapter I1l, articles 61-65). Many of the individual provisions in these sections mirror
each other. Thus article 45, which catalogues the buyer’s remedies, parallels article 61, which catalogues the
seller’s remedies; article 46, which authorizes the buyer to require performance by the seller, parallels article 62,
which authorizes the seller to require the buyer’s performance; article 47, which permits the buyer to fix an
additional period of time for the seller to perform, parallels article 63, which permits the seller to fix an
additional period of time for the buyer to perform; and article 49, which governs the buyer’s right to
avoid the contract, parallels article 64, which governs the seller’s right to avoid.

3. Given that remedies play a central role in any system of legal rules for transactions, it is not surprising that the
provisions in Section I1l have important connections to a variety of other parts and individual articles of the
Convention. For example, the buyer’s right to require performance under article 46 is subject to the rule in
article 28 relieving a court of the obligation to order specific performance in circumstances in which it would
not do so under its own law. Article 48, which establishes the seller’s right to cure a breach after the required
time for delivery has passed, is closely related to the rule in article 37, permitting the seller to cure up to the
required time for delivery. The Section III provisions on the buyer’s right to avoid the contract have close
connections to many provisions elsewhere in the CISG, including, inter alia, the definition of fundamental
breach (article 25), the requirement that avoidance be effected by notice (article 26), the rules authorizing
avoidance of contract in certain special circumstances (articles 72 and 73), the articles providing for damages
conditioned upon avoidance (articles 75 and 76), the provisions dealing with a buyer’s obligation to preserve
goods in its possession if it intends to “reject” them (articles 86- 88),1and, of course, the provisions of Section V
of Part 11, Chapter V on “effects of avoidance”. There is a particularly close connection between article 45 (1)
(a), which authorizes an aggrieved buyer to recover damages, and the provisions defining how damages are to
be calculated, which are found in Section Il of Part 111, Chapter V (articles 74-77).2

Notes
1A buyer’s obligation under articles 86-88 to preserve goods in its possession may also come into play if the buyer invokes

its right to demand substitute goods under article 46 (2).

2Indeed, article 45 (1) (a) itself cross-references articles 74-76.

(page 217)



Part I11, Chapter IlI
Obligations of the buyer (articles 53-65)

OVERVIEW

1. Chapter IIl of Part III of the Convention contains provisions addressing the buyer’s obligations under an
international sales contract governed by the CISG. Both the structure and the focus of the chapter parallel
Chapter II (“Obligations of the seller,” articles 30-52) of Part I11. Thus, Chapter 111 opens with a single provision
describing in general terms the fundamental duties of the buyer (article 53). This is followed by three sections
that collect provisions addressing those duties in greater detail: Section I, “Payment of the price” (articles 54-
59), Section 11, “Taking delivery” (article 60), and Section III, “Remedies for breach of contract by the buyer”
(articles 61-65).
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Section 11 of Part 111, Chapter 111
Taking delivery (article 60)

OVERVIEW

1. The second section (“Taking delivery”) of Chapter III of Part III consists of a single provision (article 60) that
describes the constituent elements of the second fundamental obligation of the buyer, as set forth in article 53—
the obligation to take delivery of the goods.

RELATION TO OTHER PARTS OF THE CONVENTION

2. Several aspects of the buyer’s obligation to take delivery are not addressed in Section II, but come within the
scope of provisions governing the seller’s obligation to make delivery. Thus, article 31, which regulates the
place for the seller to make delivery, and article 33, which governs the time for the seller to deliver, impact the
buyer’s obligation to take delivery.
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Section 111 of Part 111, Chapter 111l
Remedies for breach of contract by the buyer (articles 61-65)

OVERVIEW

1. The remedies available to a seller who has suffered a breach of contract by the buyer are dealt with in Section
Il of Chapter Ill of Part Ill. The first provision in the section, article 61, catalogues those remedies and
authorizes an aggrieved seller to resort to them. The remaining provisions of the section address particular
remedies or prerequisites to remedies: the seller’s right to require the buyer to perform (article 62), the seller’s
right to set an additional period for the buyer’s performance (article 63), the seller’s right to avoid the contract
(article 64) and the seller’s right to make specifications if the buyer fails to do so in timely fashion
(article 65).

RELATION TO OTHER PARTS OF THE CONVENTION

2. The subject matter of the current section—“Remedies for breach of contract by the buyer”—obviously
parallels that of Section Il of Chapter Il of Part Ill—“Remedies for breach of contract by the seller” (articles
45-52). Many provisions within these sections form matched pairs. Thus, article 61, which catalogues the
seller’s remedies, closely parallels article 45, which catalogues the buyer’s remedies. Other provisions in the
current section that have analogues in the section on the buyer’s remedies include article 62, on
the seller’s right to require the buyer’s performance (parallel to article 46); article 63, on the seller’s right to fix
an additional period for the buyer to perform (parallel to article 47); and article 64, on the seller’s right to avoid
the contract (parallel to article 49).

3. As was the case with the provisions on the buyer’s remedies,: the articles governing the seller’s remedies
operate in conjunction with a variety of provisions outside the current section. Thus, the seller’s right to require
performance by the buyer is subject to the rule in article 28 relieving a court from the obligation to order
specific performance in circumstances in which it would not do so under its own law. The right granted by
article 61 (1) (b) to a seller to claim damages for a buyer’s breach of contract operates in conjunction with
articles 74 to 76; indeed, article 61 (1) (b) expressly refers to these articles, which specify how damages are to
be measured. Article 64, stating when an aggrieved seller can avoid the contract, is part of a network
of provisions that address avoidance; related provisions include those governing the definition of fundamental
breach (article 25), the requirement of notice of avoidance (article 26), avoidance in certain special
circumstances (articles 72 and 73), methods of calculating damages applicable when the contract has been
avoided (articles 75 and 76), and the effects of avoidance (the provisions of Section V of Part 111, Chapter V).

Notes
1See the Digest for Part 111, Chapter I1, Section 111, paragraph 3.
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Part Il1, Chapter IV
Passing of risk (articles 66-70)

OVERVIEW

1. Chapter 1V of Part 111 of the Convention deals with the passing to the buyer of the risk of loss of or damage
to goods. The first article of the chapter (article 66) states the consequences for the buyer after such risk passes
to the buyer. The following three articles (articles 67-69) set out rules for when the risk passes to the buyer. The
final article of the chapter (article 70) states the allocation of the risk of loss or damage if the seller commits a
fundamental breach. Articles 67-69 are also applied in conjunction with article 36 which provides that the seller
is liable for any nonconformity existing at the time of passing of risk.1

2. As a general rule, a seller that satisfies its obligation to deliver goods or documents (see Section | of Chapter
Il of Part 111 (articles 31-34), entitled “Delivery of the goods and handing over of documents™) will cease to bear
the risk of loss or damage. The language used in chapter IV and in articles 31-34 is often identical. One decision
therefore concludes that the same interpretation should be given to the word “carrier” in articles 31 and 67.2

3. The rules in chapter IV apply without regard to whether the seller or the buyer owns the goods.s Chapter IV
therefore replaces domestic sales law that allocates risk to the “owner” of the goods, although the outcome may
be the same in any particular case under both the Convention and the domestic law.s One court held that it is an
established international practice that property rights to goods are transferred at the time of passing of risk of
loss unless the contract provides otherwise.s The contracts in that case included “CIF” and “CPT” (“Carriage
Paid To”) terms, which provide that the risk passes at the time the goods are handed over to the
first carrier. Therefore, the result in that case was that property rights passed at the time of handing the goods
over to the carrier.

4. The passing of risk requires a valid contract.s
NATURE OF RISK

5. Chapter IV deals with loss of or damage to the goods sold. This is stated expressly in the first clause of article
66 and implicitly in the other articles. The loss of goods includes cases where the goods cannot be found,7 have
been stolen, or have been transferred to another person.s Damage to the goods includes total destruction,
physical damage,s deterioration,o and shrinkage of the goods during carriage or storage. 6. Several courts deal
with risks other than the risk of loss of or damage to the goods. One decision held that the unseaworthiness of
the ship for carriage, or a delay in carriage, does not constitute a risk governed by the rules of Chapter
IV.11 On the other hand, several courts have applied provisions of Chapter 1V to the passing of risks other than
the risk of loss of or damage to goods. These risks include the risk of delay by the carrier after the seller has
handed over the goods to the carrier,:2 the risk that the attribution of a painting is incorrect,1s and the risk that
governmental regulations will prohibit trading in the goods.14

PARTIES” AGREEMENT ON PASSING OF RISK

7. The seller and buyer may agree on when the risk of loss or damage passes to the buyer. In accordance with
article 6, the parties’ agreement will govern even if it derogates from the provisions of Chapter IV that would
otherwise apply. Parties will frequently contract concerning the passage of risk by expressly incorporating into
their agreement trade terms, such as the International Chamber of Commerce’s Incoterms.is Parties may agree to
vary a standard trade term,is adopt a trade term that is local,i17 or use a trade term in connection with the price
rather than delivery.is The parties may also agree to the allocation of risk by incorporating the standard terms or
general business conditions of the seller or buyer.is A careful interpretation of the contract may reveal an
agreement on when the risk passes. In one case involving a contract for the sale of a horse, the validity of which
was conditioned on the successful onward sale after three months training by the buyer, the court found that an
independent unconditional agreement of down payment constituted an agreement that the risk of loss (with



regard to the down payment) of the horse passed when buyer received or took delivery of the horse. The court
stated that given the constant danger of the horse being injured during training, and of a decrease
in value, the down payment was meant to constitute a just balancing of the interests of the parties, which
ameliorated the seller’s risk of both losing the horse and not obtaining a claim for the payment of the purchase
price, while permitting the buyer an opportunity to improve the horse in order to achieve as high a price in the
onward sale as possible.2o Notwithstanding article 6, however, a German court interpreted a trade term (“frei
Haus”) set out in a French seller’s general business conditions in accordance with German law because the
seller had used a clause common in German commerce, drafted in the German language, and the buyer was
German.2:

13. Where the buyer receives damaged goods and there is a dispute over whether the damage occurred before or
after the risk of loss passed to the buyer, most cases hold that the buyer has the burden of establishing that the
damage occurred before risk passed to it.so Some courts hold, however, that the burden of proof shifts in certain
cases: one court held that if the buyer notified the seller of nonconformity in compliance with article 39 or if the
buyer immediately rejected the goods upon delivery, the seller bears the burden to prove conformity at the time
of passing of the risk, whereas the burden shifts to the buyer after the buyer accepts the goods without
complaint;s1 another court held that where a governmental order to confiscate food products for suspicion of
dioxin contamination is in place, it is assumed that the delivered goods were nonconforming at the time of
passing of the risk, and therefore the burden to prove that the suspicion was unfounded shifts to the seller.s2 On
the other hand, one court held that the seller bears the burden to prove that the goods (phenol)
were without defects at the time the risk of loss passed to the buyer.ss In that particular case, the FOB seller was
held liable since the buyer provided proof that the goods were affected by a substance that caused the
deterioration prior to the handing over of the goods to the carrier, whereas the seller provided no proof to the
contrary.

14. The following cases provide examples of the proof that is required to establish conformity or non-
conformity at the time of passing of the risk. Where a seller produced a bill of lading with the master’s
annotation “clean on board” and the buyer produced no evidence that deterioration occurred before the seller
handed over the goods to the carrier, the buyer bore the risk of the deterioration.ss Likewise, where
there was evidence that the goods (ribs) were processed and stored in acceptable conditions and temperatures
from the time they were processed until they were transferred to the buyer, and where nothing in the evidence
suggested that the processor or storage facility did anything improper with respect to the goods or that the ribs
were spoiled prior to being transferred to the buyer, the buyer bore the risk.ss On the other hand, another court
held that where there was evidence that the cooling system of the carrier’s truck had been running continuously
during transport, and stickiness and breakage of frozen pepper slices were discovered at the destination, a court
found that the lack of conformity was already present at the time of the passing of the risk, i.e., the time the
goods were handed over to the carrier.ss However, note that it is not totally clear if placement of the burden of
proof was the decisive factor in reaching these results.

RISK OF LOSS OR DAMAGE FOLLOWING TERMINATION OR AVOIDANCE

15. If the parties avoid the contract or agree to terminate the contract after the risk has passed to the buyer, it
has been held that the risk rules implicit in the Convention’s provisions on the effects of avoidance of contract
(Section V of Part Ill, Chapter V, articles 81 through 84), including the rules with respect to restitution
following avoidance, override the general risk provisions of Chapter 1V.s7 When the goods are returned
following termination of the contract,

8. The Convention’s rules in article 8 on the interpretation of statements and acts of the parties apply to
agreements relating to risk. Thus, one court found that the parties had agreed that the seller would deliver the
goods at the buyer’s place of business because, in accordance with article 8 (2), a reasonable person in the same
circumstances as the buyer would understand use of the German term “frei Haus” (“free delivery”) to mean
delivery at the buyer’s place of business, making article 69 rather than article 67 applicable.z



OTHER BINDING RULES ON PASSING OF RISK

9. Article 9 (1) provides that parties are bound by any practices, including those allocating risk of loss or
damage, that they have established between themselves. Courts have occasionally looked to the prior practices
of the parties for evidence of the parties’ intent with respect to risk of loss.2s One court has concluded, however,
that conduct by one party with respect to risk on two prior occasions is insufficient to establish a binding
practice.zs

10. The seller and buyer may also be bound by trade usages with respect to risk of loss or damage. Under article
9 (1), they are bound if they agree to a usage, whether international or local. They are also bound under article 9
(2) by widelyobserved international usages which they know or should know unless they agree otherwise. If the
parties use trade terms in their contract and expressly provide that the Incoterms apply, article 9 (1) makes the
definition of the trade terms by the International Chamber of Commerce binding, but since Incoterms are so
widely used in international sale of goods, courts often apply the ICC’s definitions of trade terms, even absent
express incorporation of those definitions, under article 9 (2).2s

BURDEN OF ESTABLISHING THE PASSING OF RISK

11. Article 66 and the other provisions of Chapter IV are silent on who has the burden of establishing that the
risk of loss or damage has passed to the buyer.zs In considering the burden of proof related to the passing of risk,
two issues must be distinguished: the proof of whether the risk has passed, and the proof of whether the goods
conformed to the contract at the time of passing of the risk (cf. article 36).

12. The cases place the burden upon a seller that brings an action to recover the price in accordance with article
62.27 In several cases sellers failed to establish that they had delivered the goods and therefore the buyers were
found not to be obliged to pay. In one case, the court found that a bill of lading that accurately described the
goods sold but which did not indicate the name of the buyer as the recipient was insufficient proof.zs In a second
case, the court found that a stamped but unsigned receipt was not sufficient proof of delivery at the buyer’s
place of business as required by the contract of sale.2s disposal at the buyer’s place of business, just as article 31
(c) obliged the seller to place goods at the disposal of the buyer at the seller’s place of business; thus risk
returned to the seller when the buyer placed the goods at the seller’s disposal, properly packaged for shipment,
at the buyer’s place of business.ss Both of these cases, in which it was held that the seller bore the risk of loss
during transportation of goods being returned to the seller, were cases involving breach by the seller. No case
involving a breach by the buyer has been reported on this issue. one court held that the obligations of the parties
should mirror the obligations of the parties in the performance of the terminated contract: if the seller agreed to
deliver goods “ex factory” and the buyer bore the transportation risk in the initial contract, then when goods are
returned following termination, the risk passes back to the seller when the buyer hands over the goods to a
carrier at the buyer’s place of business.ss It has also been held that, where the contract was
avoided due to non-conformity of the goods, the buyer’s restitution obligation was only to place the goods at the
seller’s

Notes
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Part 111, Chapter V
Provisions common to the obligations of the seller and of the buyer
(articles 71-88)

OVERVIEW

1. Chapter V, which contains provisions applicable with respect to both the seller’s obligations and the buyer’s
obligations, is the final chapter of Part III (“Sale of Goods™), and thus is the last chapter of the Convention
containing substantive rules for international sales.: Its six constituent sections are: Section |—“Anticipatory
breach and instalment contracts”; Section [I—“Damages”; Section III—"“Interest”; Section [V—“Exemption”;
Section V—“Effects of avoidance”; and Section VI—*Preservation of the goods”.

Notes

1Part IV of the Convention, the sole subsequent remaining division, contains “Final provisions” addressing such matters as
the depository for the Convention, relation of the Convention to other international agreements, ratification, acceptance or
approval of the Convention, declarations and reservations, effective dates, and denunciation of the Convention.
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Section | of Part I11, Chapter V
Anticipatory breach and instalment contracts (articles 71-73)

OVERVIEW

1. The first section of Chapter V of Part Ill of the Convention contains three provisions, applicable to both
buyers and sellers, which address avoidance (or partial avoidance) of contract, or suspension of performance
under a contract, in certain special situations—specifically, where a party has in some fashion threatened future
non-performance of its obligations (articles 71, 72 and, in certain respects, article 73 (2)), or where there is a
breach of an instalment contract (article 73). Thus under the first two articles of the section, an aggrieved party
may suspend its obligations (article 71) or avoid the contract (article 72) before the time for performance is due
if the conditions of these articles are satisfied. Where the parties have entered into a contract by which the goods
are to be delivered in instalments, an aggrieved party may avoid the contract with respect to a single instalment,
future instalments, or the contract as a whole as provided in the third article (article 73).
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Section 11 of Part 11, Chapter V
Damages (articles 74-77)

OVERVIEW

1. Articles 45 (1) (b) and 61 (1) (b) of CISG provide that an aggrieved buyer and an aggrieved seller,
respectively, may claim damages as provided in articles 74 to 77 if the other party “fails to perform any of his
obligations under the contract or this Convention.” Articles 74 to 77, which comprise Section II of Chapter V of
Part 111, set out the damage formulas that apply to the claims of both aggrieved sellers and aggrieved buyers.
These damage provisions are exhaustive and exclude recourse to domestic law.1

2. Article 74 establishes the general formula applicable in all cases where an aggrieved party is entitled to
recover damages. It provides that “damages for breach of contract” comprise all losses, including loss of profits,
caused by the breach, to the extent that these losses were foreseeable by the breaching party at the time the
contract was concluded. An aggrieved party may claim under article 74 even if entitled to claim under article 75
or 76.2 The latter articles explicitly provide that an aggrieved party may recover additional damages under article
74.

3. Articles 75 and 76 apply only in cases where the contract has been avoided. Article 75 measures damages
concretely by reference to the price in a substitute transaction, while article 76 measures damages abstractly by
reference to the current market price. Article 76 (1) provides that an aggrieved party may not calculate damages
under article 76 if it has concluded a substitute transaction under article 75.s If, however, an aggrieved party
concludes a substitute transaction for less than the contract quantity, both articles 75 and 76 may apply.s
4. Pursuant to article 77, damages recoverable under articles 74, 75 or 76 are reduced if it is established that the
aggrieved party failed to mitigate losses. The reduction is the amount by which the loss should have been
mitigated.

5. Several courts have deduced general principles from the provisions of Section Il. Decisions assert that full
compensation to an aggrieved party is a general principle on which the Convention is based.s Another decision
states that the Convention prefers “concrete” calculation of damages by reference to actual transactions or losses
over abstract calculation by reference to the market price.s It has been stated that the purpose of money damages
under the Convention is to put the aggrieved party in the economic position he would have been in had the
contract been properly performed (protection of indemnity and expectation interests) or, as an alternative,
to compensate the aggrieved party for expenses he reasonably incurred in reliance on the contract when the
purpose of those expenses is lost because of the breach.r

RELATION TO OTHER ARTICLES

6. Article 6 provides that parties may agree to derogate from or vary the provisions of the Convention, including
the damage provisions set out in Section Il of Chapter V. Several decisions implicitly rely on article 6 when
enforcing contract terms limitings or liquidatinge damages. One decision concluded that where the parties had
agreed that an aggrieved party was entitled to a “compensation fee” if the contract was avoided because of the
acts of the other party, the aggrieved party was entitled to recover both the compensation fee and damages under
article 75.10 Another decision concluded that a post-breach agreement settling a dispute with respect to
a party’s non-performance displaces the aggrieved party’s right to recover damages under the damage
provisions of the Convention.i: The validity of contract terms that address damages is governed by applicable
domestic law rather than the Convention (article 4 (a)).

7. A party who fails to perform is exempt from damages if he proves that the requirements of article 79 or
article 80 are satisfied. Under article 79, the non-performing party must show that “the failure was due to an
impediment beyond his control” and “that he could not reasonably be expected to have taken the impediment
into account at the time of the conclusion of the contract or to have avoided or overcome it or its consequences”.
If the exempt party does not give timely notice of the impediment and its effect as required by
article 79 (4), however, he will be liable for damages resulting to the other party from such non-receipt (article



79 (4)). Under article 80, an aggrieved party may not rely on a breach by the other party to the extent that the
breach was caused by the aggrieved party’s act or omission.

8. Article 44 provides that a party who fails to give due notice of non-conformity as required by articles 39 or
43 nevertheless has the option to recover damages “except for loss of profit” if he establishes a reasonable
excuse for his failure.

9. Article 50 authorizes an aggrieved buyer to reduce the price according to a stated formula when it receives
and keeps non-conforming goods. The buyer may waive its right to damages under articles 74 to 76 by claiming
instead reduction of the price under article 50.12

10. If the contract is avoided, an aggrieved party who claims damages under article 75 or 76 is also subject to
articles 81 to 84 on the effects of avoidance. Although avoidance generally releases the parties from their
obligations under the contract, a party’s right to damages survives avoidance (article 81 (1)).1s

11. Other articles of the Convention may require a party to take specific measures to protect against losses.
Articles 85 to 88, for example, state when and how a buyer or seller must preserve goods in their possession.is
The party taking such measures is entitled by these articles to recover reasonable expenses.is

BURDEN OF PROOF

12. Although none of the damage formulas in articles 74, 75 and 76 expressly allocates the burden of proof, one
court has concluded that the Convention recognizes the general principle that the party who invokes a right
bears the burden of establishing that right, and that this principle excludes application of domestic law with
respect to burden of proof.is Thus, the court opined, an aggrieved party claiming damages under articles 74, 75
and 76, or the breaching party claiming a reduction in damages under article 77,17 will bear the burden of
establishing his entitlement to as well as the amount of damages or a reduction in damages. The same opinion
concludes, however, that applicable domestic law rather than the Convention governs how a judge should reach
his opinion (e.g. the weight to be given evidence), as this is a matter not governed by the Convention.s

SET OFF

13. Although the Convention does not address the issue of whether a counterclaim may be set off against a
claim under the Convention,1s the Convention does determine whether a counterclaim arising from the sales
contract exists.zo If such a counterclaim does exist, then it may be subject to set off against a claim arising under
the Convention.z:

JURISDICTION: PLACE OF PAYMENT OF DAMAGES

14. Several decisions have concluded that, for the purposes of determining jurisdiction, damages for breach of
contract are payable at the claimant’s place of business.22 These decisions reason that the Convention includes a
general principle that a creditor is to be paid at its domicile unless the parties otherwise agree.

Notes

1CLOUT case No. 345 [Landgericht Heilbronn, Germany, 15 September 1997] (recourse to national law on damages
excluded).

2»CLOUT case No. 427 [Oberster Gerichtshof, Austria, 28 April 2000] (aggrieved party may claim under article 74 even if it
could also claim under articles 75 or 76).

3See Arbitration Court of the International Chamber of Commerce, September 1996 (Arbitral award No. 8574), Unilex (no
recovery under article 76 because the aggrieved party had entered into substitute transactions within the meaning of article
75). See, however, CLOUT case No. 227 [Oberlandesgericht Hamm, Germany, 22 September 1992] (damages calculated
under article 76 rather than article 75 where aggrieved seller resold goods for one-fourth of contract price and for less than
current market price).

4CLOUT case No. 130 [Oberlandesgericht Diisseldorf, Germany, 14 January 1994]. See also Arbitration Court of the
International Chamber of Commerce, October 1996, (Arbitral award No. 8740) Unilex (aggrieved buyer who was unable to



establish the market price was not entitled to recover under article 76, and was entitled to recover under article 75 only to the
extent it had made substitute purchases); but compare China International Economic and Trade Arbitration Commission,
People’s Republic of China, 30 October 1991, English translation available on the Internet at www.cisg.law.pace.edu
(aggrieved buyer who had made purchases for only part of the contract quantity nevertheless awarded damages under article
75 for contract quantity times the difference between the contract price and the price in the substitute transaction).

s CLOUT case No. 541 [Oberster Gerichtshof, Austria, 14 January 2002] (see full text of the decision); CLOUT case No. 93
[Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft-Wien, Austria, 15 June 1994] (citing article
74 for general principle within meaning of article 7 (2)).

6 CLOUT case No. 166 [Schiedsgericht der Handelskammer Hamburg, Germany, 21 March, 21 June 1996] (CISG favors
concrete calculation of damages over the reference to market price in the article 76 formula) (see full text of the decision).
See also CLOUT case No. 348 [Oberlandesgericht Hamburg, Germany, 26 November 1999] (damages not awarded under
article 76 because they could be calculated by reference to actual transactions).

7CLOUT case No. 541 [Oberster Gerichtshof, Austria, 14 January 2002] (see full text of the decision).

sHovioikeus [Court of Appeal] Turku, Finland, 12 April 2002, available in English on the Internet at www.cisg.law.pace.edu
(warranty term limiting recovery of damages enforceable).

o Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian
Federation, 27 July 1999 (Arbitral award No. 302/96 of 27 July 1999), in Rozenberg, Practika of Mejdunarodnogo
Commercheskogo Arbitrajnogo Syda: Haychno-Practicheskiy Commentariy Moscow (1999-2000) No. 27 [141-147]
(liquidated damages substantiated; aggrieved buyer’s damages calculated on basis of lost profits); Tribunal of International
Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 23 November
1994 (Arbitral award No. 251/1993, Unilex (damages for delay granted only to extent of contract clause stipulating penalty
for delay).

10CLOUT case No. 301 [International Chamber of Commerce, 1992, (Arbitral award No. 7585)].

11 China International Economic and Trade Arbitration Commission, People’s Republic of China, 1 April 1993 (Arbitral
award No. 750, Unilex, also available on the INTERNET at www.cisg.law.pace.edu.

12CLOUT case No. 474 [Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce
and Industry, Russian Federation, 24 January 2000 (Arbitral award No. 54/1999)].

13CLOUT case No. 166 [Schiedsgericht der Handelskammer Hamburg, Germany, 21 March, 21 June 1996] (damage
provisions prevail over consequences of avoidance under articles 81-84).

14China International Economic and Trade Arbitration Commission, People’s Republic of China, 6 June 1991, English
translation available on the Internet at www.cietac-sz.org.cn (splitting cost of freight for return of goods between buyer who
failed to return goods in a reasonable manner and seller who did not cooperate in return).

15 See, for example, CLOUT case No. 304 [International Chamber of Commerce, 1994] (awarding damages under article 74
for expenses incurred to preserve goods under articles 86, 87 and 88 (1)). See also CLOUT case No. 104 [International
Chamber of Commerce (Arbitral award No. 7197, 1993] (awarding damages for expenses incurred in preserving perishable
goods, even though such expenses were not required by articles 85 to 88) (see full text of the decision).

1s Bundesgericht, Switzerland, 15 September 2000, available on the. Internet at www.bger.ch. See also CLOUT case No. 217
[Handelsgericht des Kantons Aargau, Switzerland, 26 September 1997] (aggrieved party has burden of establishing loss);
ICC award No. 7645, March 1995, Unilex] (“Under general principles of law” the party claiming damages has burden of
establishing the existence and the amount of damages caused by the other party’s breach). See generally CLOUT case No.
378 [Tribunale di Vigevano, Italy, 12 July 2000] (deriving from article 79 a general principle that claimant has burden of
establishing its claim).

wArticle 77 of the Convention expressly provides that the party in breach may claim a reduction if the other party fails to
take measures to mitigate the loss.

18 Bundesgericht, Switzerland, 15 September 2000 (FCF S.A. v. Adriafil Commerciale S.r.I], available on the Internet at
www.bger.ch (construing article 8 of Swiss Civil Code). See also CLOUT case No. 261 [Bezirksgericht der Sanne,
Switzerland, 20 February 1997] (domestic law, rather than the Convention, determines how damages are to be calculated if
the amount cannot be determined); CLOUT case No. 214 [Handelsgericht des Kantons Ziirich, Switzerland, 5 February
1997] (domestic law determines whether estimate of damages for future losses is sufficiently definite).

19CLOUT case No. 288 [Oberlandesgericht Miinchen, Germany, 28 January 1998] (applicable law, not the Convention,
determines whether set off permitted); CLOUT case No. 281 [Oberlandesgericht Koblenz, Germany, 17 September 1993]
(applicable domestic law determines whether set off allowed). But see CLOUT case No. 630 [Court of Arbitration of the
International Chamber of Commerce, Zurich, Switzerland, July 1999] (appearing to suggest that, because the Convention
itself does not provide set-off as a remedy for aggrieved buyers, buyer was not entitled to set off damages against its liability
for the price of delivered goods).

20CLOUT case No. 125 [Oberlandesgericht Hamm, Germany, 9 June 1995] (set-off permitted under applicable national law;
counterclaim determined by reference to Convention). But see CLOUT case No. 170 [Landgericht Trier, Germany, 12


http://www.bger.ch/

October 1995] (counterclaim arose under Convention; set off permitted under Convention).

21 Bundesgerichtshof, Germany, 24 September 2014, Neue Juristische Wochenschrift 2015, 867 = CISG-online No. 2545
(set-off governed by CISG if mutual claims stem from the same CISG contract); CLOUT case No. 348 [Oberlandesgericht
Hamburg, Germany, 26 November 1999] (buyer’s counterclaim offset against seller’s claim for price); CLOUT case No. 318
[Oberlandesgericht Celle, Germany, 2 September 1998] (buyer’s damages set off against price); CLOUT case No. 273
[Oberlandesgericht Miinchen, Germany, 9 July 1997] (buyer’s counterclaim would have been allowable as set off but seller
had not breached). See also CLOUT case No. 280 [Oberlandesgericht Jena, Germany, 26 May 1998] (implicitly recognizing
the possibility that buyer’s tort claim could be raised in order to be set off against seller’s claim for the price, but applying
CISG notice provisions to bar tort claim). But see CLOUT case No. 630 [Arbitration Court of the International Chamber

of Commerce, Zurich, Switzerland, July 1999] (appearing to suggest that, because the Convention itself does not provide set-
off as a remedy for aggrieved buyers, buyer was not entitled to set off damages against its liability for the price of delivered
goods).

22CLOUT case No. 205 [Cour d’appel, Grenoble, France, 23 October 1996] (deriving from article 57 (1) a general principle
that the place of payment is the domicile of the creditor); CLOUT case No. 49 [Oberlandesgericht Diisseldorf, Germany, 2
July 1993] (deriving general principle on place of payment from article 57 (1)).
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Section 111 of Part 111, Chapter V
Interest (article 78)

OVERVIEW

1. Section III of Chapter V of Part III of the Convention, entitled “Interest”, encompasses a single provision,
article 78, which provides for the recovery of interest on the unpaid price (if overdue) and “any other sum that is
in arrears.” Despite the title of this section, a provision in another section of the Convention—article 84 (1)
(located in Part Ill, Chapter V, Section V—“Effects of avoidance”) also provides for the recovery of interest in
certain situations. Interest has also been awarded as damages under article 74, one of the damages provisions on
in Part 111, Chapter V, Section 1.1

Notes
1See the Digest for article 74.
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Section 1V of Part |11, Chapter V
Exemption (articles 79-80)

OVERVIEW

1. Section 1V of Part I11, Chapter V of the Convention includes two provisions that, in specified circumstances,
may exempt a party from some or all of the legal consequences of a failure to perform its obligations under
the contract or the Convention. Article 79, which is in the nature of a force majeure provision,1 may relieve a
non-performing party from liability for damages if the failure to perform was due to an “impediment” that
meets certain requirements. Article 80 provides that a party may not rely on the other party’s failure to perform
to the extent that the failure resulted from the first party’s “act or omission”; thus this provision may also
operate to relieve a party from the consequences of its failure to perform.

RELATION TO OTHER PARTS OF THE CONVENTION

2. The possibility that a party can claim exemption under article 79 for a failure to perform, or that the other
party cannot rely on the failure to perform under article 80, are in effect implied limitations on the performance
obligations provided for in the Convention. Thus the obligations described in Chapter II (“Obligations of the
seller”) and Chapter III (“Obligations of the buyer”) of Part III of the Convention must be read in light of the
provisions in the current section.s By the express terms of article 79 (5) an exemption under article 79 only
relieves the exempt party from liability for damages.2 Thus the provisions of the Convention on damages
(articles 45 (1) (b), 61 (1) (b), and the provision in Part Ill, Chapter V, Section Il (articles 74-77)) have a
particular connection to Article 79.

Notes

1See the Digest for article 79.

2 See the Digest for article 80.

31t has been questioned whether article 79 is applicable to a seller’s failure to deliver conforming goods as provided in
Section I of

Part 1111, Chapter I1. See the Digest for article 79.

1See the Digest for article 79.

(page373)



Section V of Part 111, Chapter V
Effects of avoidance (articles 81-84)

OVERVIEW

1. Although Section V of Part 111, Chapter V is entitled “Effects of avoidance”, only the first of its provisions,
article 81, is devoted exclusively to this topic. Another provision of the section, article 84, also provides for
certain consequences of avoidance of contract (specifically, a seller’s liability for interest on payments that it
received, and a buyer’s liability for benefits derived from goods), but at least some of those consequences also
apply when the contract has not been avoided but the buyer has demanded delivery of substitute goods under
article 46 (2). The other two provisions of the section, article 82 and 83, are a matched pair that do not at all
address the effects of avoidance: article 82 imposes a limit on an aggrieved buyer’s right to avoid (buyer loses
the right to avoid the contract, or to demand substitute goods, unless it either can return delivered goods
substantially in the condition in which they were received, or can invoke an exception from this requirement in
article 82 (2)); article 83 preserves other remedies for an aggrieved buyer that has, under article 82, lost the right
to avoid or demand substitute goods. Section V has been cited in support of the proposition that avoidance of
contract is “a constitutive right of the buyer, which changes the contractual relationship into a restitutional
relationship.”

RELATION TO OTHER PARTS OF THE CONVENTION

2. The provisions of Section V, which all address some aspect of avoidance of contract, work in tandem with
other Convention provisions on avoidance, including those governing an aggrieved party’s right to avoid
(articles 49 and 64). When a contract has been avoided, the rules of Section V have also been found to address
risk of loss issues that otherwise are governed by Chapter 1V of Part III (“Passing of risk”—articles 66-70): in a
decision holding that a buyer was not responsible for damage to goods that occurred while they were being
transported by carrier back to the seller following the buyer’s avoidance of the contract, the court asserted that
“Articles 81-84 CISG contain at their core a risk distribution mechanism, which within the framework of the
reversal of the contract (restitution), overrides the general provisions on the bearing of risk contained in article
66 et. seq. CISG.”2 Some provisions in Section V—specifically, article 82, 83 and 84 (2)—address
matters related to an aggrieved buyer’s right under article 46 (2) to demand goods in substitution for
nonconforming goods delivered by the seller.

Notes

1 Landgericht Diisseldorf, Germany, 11 October 1995, Unilex.
2CLOUT case No. 422 [Oberster Gerichtshof, Austria, 29 June 1999].
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Section VI of Part I11, Chapter V
Preservation of the goods (articles 85-88)

OVERVIEW

1. Parties to a contract governed by the Convention will sometimes find themselves justifiably in possession or
control of goods that should be in the hands of the other party. A seller may find himself in such a situation if a
buyer refuses to make payment and the seller therefore withholds delivery, or if the buyer simply refuses to take
delivery. A buyer may end up in similar circumstances if he has received delivery and thereafter either avoids
the contract (meaning that the goods are to be restored to the seller as provided in articles 81 (2) and 82) or
demands substitute goods under article 45 (2) (requiring the buyer to return the original delivery as provided in
article 82). The first two provisions of Section VI of Part Ill, Chapter V— articles 85 and 86—require such a
buyer or seller to take reasonable steps to preserve the goods in its possession, although these provisions also
give the preserving party the right to retain the goods until the other side reimburses the costs of preservation.
The remaining two provisions of the section refine the rules on preserving goods. Article 87 provides that
storing the goods in a third party’s warehouse at the other side’s expense (provided that expense is “not
unreasonable”) is one proper method of preservation. Article 88 gives a preserving party the right (or even the
obligation), in specified circumstances, to sell the goods and to retain the reasonable costs of preservation out of
the proceeds.

RELATION TO OTHER PARTS OF THE CONVENTION

2. The provisions of Section VI are closely connected to, and interact in important ways with, the Convention’s
rules on avoidance of contract, particularly those in Part III, Chapter V, Section V, “Effects of avoidance”
(articles 81-84). As applied to buyers, the rules of chapter VI also have a close relationship to the article
governing the right to demand substitute goods (article 46 (2)). Thus, because avoidance of the contract relieves
a seller of its responsibility to deliver the goods to the buyer (see article 81 (1)), avoidance presumably also
relieves the seller of any obligation under article 85 to preserve goods that are in its hands;1as a result, naturally,
an avoiding seller also cannot invoke the rules and rights in articles 87 and 88 that accompany the obligation to
preserve. Conversely, a buyer is obligated to preserve goods under article 86 only if it intends to “reject” them,
and this appears to occur only if the buyer avoids the contract or requires the seller to deliver substitute goods
under article 46 (2). Thus in the case of buyers, the obligation of preservation (as well as the accompanying
rules and rights in articles 87 and 88) are triggered only if the buyer avoids or demands substitute goods.
3. Under certain provisions of Section VI a party obligated to preserve goods has a right to recover from the
other side, who is the beneficiary of such preservation, the expenses incurred in preserving the goods. See
articles 85, 86 (1) and 88 (3). The right to recover the expenses of preservation has been connected, in case law,
with the right to recover damages under article 74.2

Notes

1After avoidance, the goods effectively belong to the seller, and the seller has a financial interest in preserving them. The
legal obligation to preserve imposed by article 85, however, is presumably eliminated: it makes no sense for the seller to owe
the buyer an obligation to preserve the seller’s own goods that, because of the avoidance, will not be transferred to the buyer.
2See CLOUT case No. 304 [Arbitration Court of the International Chamber of Commerce, 1994 (Arbitral award No. 7531)]
(awarding damages under article 74 for expenses incurred to preserve goods under articles 86, 87 and 88 (1)).
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Contract for International Sale of Goods
agreed on by and between
SELLER

Cataclysm Equipment Ltd.

Seated in: Castle Pines, Colorado, USA

Country of Incorporation: USA

ID No.: 1234

VAT No.: 1234

Company represented by: John Smith, representing on the basis of Power of Attorney from 25 August 2013

Hereinafter as “Seller*
and

BUYER

Wegwerkzaamheden N.V.

Seated in: Amsterdam, Netherlands

Country of Incorporation: Netherlands

ID No.: 5678

VAT No.: 5678

Company represented by: Peter Herenberger, on the basis of Power of Attorney from 10 June 2012

Hereinafter as ,,Buyer*

1. Preamble

This Sales Contract is made as between Cataclysm Equipment Ltd., as a business company seated in Castle
Pines, Colorado, USA (the “seller”) and Wegwerkzaamheden N.V., as a business company seated in
Amsterdam, Netherlands (the “buyer”). This contract covers the purchase of goods specified in article II of
this contract, which shall serve for the purposes of construction of motorway between Amsterdam and Gent
carried out by the buyer.

I1. Sale of goods

1. According to this Contract the Seller is obliged to prepare the Goods specified hereinafter to delivery and
to transfer the ownership of the goods to the Buyer and the Buyer is obliged to accept the Goods from the
Seller and to pay purchase price agreed hereinafter.

III. Specification of Goods and purchase price
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1. The subject of this Contract is following Goods:

Cataclysm Burning Oil Heavy Excavators in quantity of 4. The purchase price of one piece of the goods is
2,500,000 USD (two millions five hundreds United States Dollars). The VAT is excluded from this price.
The Goods shall be in conformity with document Cataclysm Burning Oil Heavy Excavators — technical
specifications. This document is part of this Contract as Annex no. 1.

Cataclysm Fire Trucks in quantity of 10. The purchase price of one piece of the goods is 1,000,000 USD
(one million United States Dollars). The VAT is excluded from this price. The Goods shall be in conformity
with document Cataclysm Fire Truck Excavators — technical specifications. This document is part of this
Contract as Annex no. 2.

IV. Payment Terms

1. The Seller shall pay to the Buyer for the goods, which is subject of the present Contract, with a bank
transfer as follows:

a) The Buyer shall pay a first down payment in the amount of 30 % of the purchase price via a
bank transfer against a Seller’s pro-forma invoice. Such invoice shall be issued not earlier than
on the day when the Contract entered into force, and shall be payable within seven (7) days
from the date of the receipt of the pro-forma invoice by the Buyer.

b) The Buyer shall pay a second down payment in the amount of 50 % of the purchase price via a
bank transfer against a Seller’s pro-forma invoice and pre-shipment inspection protocol signed
by both Contracting Parties. Such invoice shall be issued not earlier than the pre-shipment
inspection protocol signed by both parties stating that the goods conform with the Contract,
and shall be payable within seven (7) days from the date of the receipt of the pro-forma
invoice by the Buyer.

c) The Buyer shall pay a third down payment in the amount of 15 % of the purchase price via a
bank transfer against a Seller’s invoice after the release of goods for shipment (EXW delivery)
with all related documentation in strict conformity with the contract. Such payment shall
proceed against an invoice sent to the Buyer at the day when the goods were released for
shipment (EXW delivery). Such invoice shall be payable within thirty (30) days from its
receipt by the Buyer.

d) The Buyer shall pay last 5 % of the purchase price via a bank transfer within thirty (30) days
after the date of receipt of goods and all certificates to the Buyer’s seat, if:

e the goods were delivered in strict conformity with the contract or the minor defects were
completely removed, and
e All the related documentation was delivered in strict conformity with the Contract.

2. The invoices are considered to be paid on the day, when the relevant amount is debited from
the account of the Buyer in favour of account of the Seller.

3. The banking information for the payment are as follows:
Bank: USA commercial bank
Swift Code: THDKSJ5421
Credit Account Name: Cataclysm
Account No.: 225522664455/2365
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4. The invoice shall contain the following details:
a. Company Name, seat or place of business, including a country code, and a fiscal and tax
identification number of Seller and Buyer
Registration number of the invoice
The object of the fulfillment
d. Date of issue of the invoice

e

V. Currency clause
1. Every payment of financial obligations under this contract will be provided in USD.

2. Ensuring currency is EUR, its middle exchange rate is 1 EUR = 1,3551 USD to the day of 24.11.2012 in
the state of seller’s domicile.

3. In case of a change of middle exchange rate USD to ensuring currency for more than 3 %, every financial
obligation will be changed in the same proportion as the exchange rate ratio of the ensuring currency to
24.11.2012 and to the due date of financial obligation.

4. The seller is obliged to provide the recounting of the value of financial obligation in accordance with the
paragraph 3. The seller shall notify the buyer about the recounted value of financial obligation together with
the exchange rate difference and the new exchange rate by the invoice.

5. In case the seller does not provide the recounting of the exchange rate in accordance with the paragraph 4,
the buyer is allowed to provide the recounting in accordance with the paragraph 3 and to pay financial
obligation changed in the same ratio as the exchange rate to the due date of financial obligation.

6. In case neither party provides the recounting in accordance with the paragraph 4 and 5, it is assumed that
value of the financial obligation has not been changed.

7. In case of default of the payment of any financial obligation agreed in the contract, the value of this
financial obligation will be counted in accordance with the middle exchange rate valid to the due date of
financial obligation.

8. Middle exchange rate will be determined by Exchange Rates of the National Bank of the USA.

9. In case the purchase price changed in accordance with the paragraph 3 is not paid, the seller is allowed to
require, besides the exchange rate difference, liquidated damages in the value of the half of the exchange rate
difference. The mentioned liquidated damages are payable within 5 days from the claim for payment made
by the seller in the written form within the period of 14 days from the payment of the purchase price. The
claim for liquidated damages does not affect a claim for the obligation ensured by the liquidated damages.
The right to damages is not affected by the claim for liquidated damages.

VI. Pre-shipment Inspection

1. The goods shall be inspected in a pre-shipment inspection done by the Buyer and the Seller at the Seller” s
plant. The Seller shall send a Notification of Readiness of the goods for the inspection one week before the
intended date of the inspection. The Buyer may inspect the goods as well as the related documentation by
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himself or use specialized Inspector Company.

2. The Seller and the Buyer shall issue and sign a Pre-shipment Inspection Protocol stating result of the
inspection. In case the goods as well as the related documentation was not in strict conformity with the
contract, the Contracting parties must state this fact in the Pre-shipment Inspection Protocol and agree on the
procedure for removing of the defects before the goods will be released for transport.

BUYER version: Longer period before pre-shipment inspection, at least three weeks, specifications of
checkings which shall be checked during the inspection The Subject of the inspection will be the following:

- Checking of the completeness of the subject of the Contract in accordance with the technical specification

- Checking of the documentation

VII. Delivery Terms

1. The 2 Cataclysm Burning Oil Heavy Excavators shall be delivered one item every 6 months. The first one
shall be delivered no longer than 30 March 2014. The second one shall be delivered no longer than 31.
October 2014.

2. The 10 Cataclysm Fire Trucks shall be delivered one item every 4 months. The first one shall be delivered
no longer than 30 March 2014. Every other shall be delivered no longer than on the last day of every 4
months.

3. The goods will be delivered in conformity with the INCOTERMS 2010 EXW seat of the Cataclysm
Equipment Ltd., Castle Pines, Colorado, US.

4. The Seller will notify the Buyer about the readiness of the goods for the shipment from the warehouse.
The Buyer shall confirm the receipt of readiness signal and arrange the transport immediately. The
notification as well as the confirmation shall be in writing.

BUYER version: try to negotiate earlier delivery, no EXW INCOTERMS 2010, delivery shall be governed
by DDP INCOTERMS 2010.

VIII. Transfer of the Ownership

1. Ownership to the Goods is transferred from the Seller to the Buyer at the time when the purchase price is
fully paid according to the article I'V. of this Contract.

IX. Warranty

1. The Seller warrants to the Buyer that the goods shall be free from defects in material and workmanship
(“Defects”) under normal uses and service for a warranty period, which is 6 months from the date of
handover.

2. Warranty Claims by the Buyer must be submitted to the Seller in writing, within 7 days of the discovery of
the defect. In such a notice, the Buyer is obliged to specify the detected defect, to state what claim out of the
defect the Buyer enforces and in what time period they require to remove the defect.

3. The Seller is obliged to remove defects that occurred during the warranty period without any unnecessary
delay after a notice is submitted from the Buyer and at their own expenses. Should the Seller fail to fulfil this
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futile expiration of a reasonable grace period — entitled to remove the defaults at the Seller expenses.

4. This limited warranty does not apply to defects in performance caused by hostile environments such as
corrosion due to aggressive fluids, lightning, mishandling or misapplication. Seller’s obligations to perform
Warranty Service under this warranty shall not apply to repairs or replacements necessitated by normal wear
and tear or necessitated in whole or for product operating in conditions for which it was not manufactured. In
these cases the Buyer’s claims shall be excluded.

BUYER version: warranty period 18 months, the period for remove the defects by the Seller has to be
expressly settled — the period shall be 7 days.

X. Liquidated Damages

1. The Seller is well aware of the necessity to keep up with the delivery deadlines. Notwithstanding, in the
case the Seller is in delay with the delivery of the goods, the Buyer is not entitled to demand liquidated
damages.

2. In the case of the Buyer is in delay with the payments, the Seller is entitled to demand default interest of
the unpaid amount calculated according to the base rate of 0, 1 % for each commenced day of delay with the
payment. The right to claim damages is neither excluded nor limited.

BUYER version: The Seller shall be responsible for delay with delivery, the Buyer is entitled to demand the
liquidated damages, 100 USD for every day the Seller is in delay with delivery of the goods.

XI. Assignment

1. The Seller may assign the whole or any part of its obligations arising from this Contract at any time
without notice. The Seller will not be responsible for carrying out assigned obligations.

2. The Buyer may not assign any of its rights under this agreement or delegate any performance under this
agreement, except with the prior written consent of the Seller.

BUYER version: Assignment is not possible for both parties or Seller may assign part of obligation but he
will remain responsible for carrying out obligations under the Contract.

XII. Choice of Law

1. This Contract, its interpretation, issues of validity or invalidity as well as consequences of its breach shall
be governed by American law.

BUYER version: Netherlands law
XIII. Jurisdiction

1. Any dispute, controversy or claim arising out of or in relation to this contract, or the breach, termination or
invalidity thereof, shall be decided by Colorado Court, US. The rights and obligations of the parties shall be
governed by the substantive laws of the US. The language to be used in proceedings shall be English.

BUYER version: Disputes
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shall be decided by arbitration, the arbitration shall be held in Amsterdam, Netherlands, language of use shall
be English

XIV. Force Majeure
1. Except for the obligation to pay monies due, the Parties are free from the liability for complete or partial
non-fulfillment of the obligations under this Contract if circumstances are beyond their control namely: fire,
flood, earthquake and other acts of God, strike, war or military actions, export or import embargo, epidemie
and if these circumstances have an influence on the execution of the Contract.
2. Notwithstanding the obligation under previous subsection, each Party is entitled to terminate individual
purchase order, if Force Majeure exceeds 120 days. However, the contracting parties agree to be responsible
even after the termination for all their mutual claims. In such a case, the Buyer shall pay the Seller for all
goods executed by the Seller up to the date of such termination.
BUYER version: Also except for the obligation to deliver the goods which are already paid.

XV. General Provisions — changes, communication

1. All changes and amendments of this Contract are valid only if they are presented in writing and signed by
both Contracting Parties.

2. Both Parties are entitled to withdraw from the Contract if the other Party breaks substantially its
contractual duties. In such case, both Parties are obliged to return previous fulfilment mutually.

3. This Contract is drawn up in two English duplicates each Contracting Party shall retain one copy each.

Place of signature:
Date of signature:

On behalf of the Seller On behalf of the Buyer

John Smith Peter Herenberger
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Sample International Contract for Sale of Goods,pursuant to the United
Nations Convention on Contracts for the International Sale of Goods

TERAMATE, Ltd.

with its principal office West Road Drive27, Hopson Chart, Briston, AN4 4FL, UK
represented by Matt Wattson, on the basis of Power of Attorney from 23 June 2008
(hereinafter referred to as the ,,Seller* on the first side)

and

AGFH, a. s.

ID: 783 33 998

having its principal office at: Palachova 152, Prague 2, Zip Code: 120 00

registered in the Commercial Register, Section B, Entry No. 4127 maintained by the
Municipal Court, Prague

acting by: Ing. Karel Nekola, Chairman of the Board of Directors

(hereinafter referred to as the ,,Buyer* on the second side)

(Seller and Buyer referred to also as the “Contracting Parties” or separately each the
“Contracting Party”)

have entered on the day, month and year as bellow, pursuant to the United Nations
Convention on Contracts for the International Sale of Goods (hereinafter referred to as
“Convention”), into the following

CONTRACT FOR SALE OF GOODS

l.
Subject-matter of the Contract

The Subject-matter of this Contract is particularly the obligation of the Seller to deliver goods
specified in the Exhibit No. 1 hereto to the Buyer and to transfer the property in goods to the
Buyer under the terms and conditions herein and the obligation of the Buyer to accept the
delivered goods from the Seller and to pay the agreed purchase price.

1.
Sale of Goods

1. The Seller hereby agrees to deliver the Buyer goods (movables) specified in Exhibit No. 1
hereto (hereinafter referred to as the ,,Goods*) and in the time, quality and quantity specified
in Exhibit No. 1 hereto. The Buyer shall collect the Goods and pay Seller for Goods the
purchase price specified in the Article I11. hereof.

2. The Seller fulfils his obligation to deliver the Goods when the Goods have been made
available to the Buyer at the place of business of the Seller. The Parties have agreed that the
Buyer shall arrange for carriage of the Goods from the place of business of the Seller through
a carrier the name of which Buyer shall notify Seller. The Seller shall arrange the loading of
Goods, and the Goods shall be packed in the manner set forth in Exhibit No. 2. Unless
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otherwise expressly provided herein, the Goods shall be packed in manner adequate to protect
the Goods.

3. The Seller shall deliver the Goods to Buyer’s carrier on 15 December 2008 during regular
working hours (08.00 to 16.00 hours). Seller shall notify Buyer regarding the delivery of
Goods to carrier by fax message sent to phone No. .............

4. The title in the Goods shall pass to Buyer immediately upon delivery of Goods to the
Buyer’s carrier. Risk of damage to or loss of the Goods shall pass to the Buyer at the time of
delivery.

5. The Buyer hereby declares he received all information regarding the Goods necessary to
arrange insurance coverage.

6. Seller shall send the Buyer documents related to the Goods within 10 days after delivery of
Goods and at the Buyer‘s address set out in herein.

1.
Purchase Price

1. The Buyer shall pay the Seller the purchase price of the goods amounting EUR
.................... (hereinafter referred to as the ,,Purchase Price®).
2. The Purchase Price shall be due upon the invoice issued and sent by the Seller not later
than 10 days from delivery and collection of Goods by the Buyer. The invoice shall be
payable not later than 21 days from the issue of the invoice by Seller.
3. If the Buyer fails to pay the purchase price, the Seller shall have the right to default interest
at the rate of 0,1 % of outstanding amount for each day of default without prejudice to any
claims for damage pursuant to the Article 74 of the Convention.

V.
Product Liability

1. The Seller shall be liable for any lack of conformity in Goods which exists at the time
when the risk passes to the Buyer and which occurs within 24 months from the date of
delivery of Goods by the Buyer’s carrier. The Seller declares that the Goods during a period
of 24 months from the date of collection by the Buyer’s carrier will remain fit for the
purposes for which the Goods would ordinarily be used or during this period will retain
specified qualities (hereinafter referred to as the ,,Warranty Period®).

2. The Seller shall not be responsible for the defects arising out of the failure to follow
operation instructions, for the defects caused by improper storage after the Goods were
delivered or for the defects caused by circumstances that were beyond the reasonable control.
3. The Buyer shall, immediately upon delivery of the Goods by the carrier, duly examine the
Goods and if the defects of Goods were apparent upon the collection of Goods, the Buyer
shall promptly give notice on this to the Seller.

4. Should the Buyer discover any defects during the Warranty Period, the Buyer shall give
written notice of the defect to the Seller and not later than within 15 days after such defect
had been detected. In a written notice specifying the defects he shall have the following
options:

— replace of defective Goods by delivery of non-defective Goods;

demand to— repair the defective Goods if the defects are repairable;
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demand- appropriate Purchase Price reduction; or

to withdraw from the— Contract.

5. The Seller, upon receipt a notice from the Buyer stating the defect, promptly shall give a
written statement and reply whether he accepts the claim for defects or not.

VI.
Exclusion of Liability

1. A party is not liable for a failure to perform any of his obligations if he proves that the
failure was due to an impediment beyond his control and that he could reasonably be
expected to have taken the impediment into account at the time of the conclusion of the
Contract or to have avoided or overcome it or its consequences. The exemption provided by
this Article has effect for the period during which the impediment exists.

2. The non-performing party shall give prompt written notice to the other party of the reason
for its failure to perform and the extent and duration of its inability to perform.

VII.

Arbitration Clause

All the disputes resulting from this agreement or in conjunction with it, will be decided
finally in the arbitration procedure before one arbitrator Mgr. Marie Pluhatova, registered in
the list of arbitrators of Czech Arbitration Centre s.r.o., ID 281 63 427, Klatovska 515/169,
321 00 Plzen — Litice and registered in the list of arbitrators of Ministry of Justice Czech
Republic, reg. nr. 69 and appointed in accordance with Act No. 216/1994 coll. of Laws, on
Arbitration Procedure and Execution of Arbitration Awards, and with the Proceeding Rules
of Czech Arbitration Centre announced at it’s websites www.arbitrators.cz. The parties
authorize the arbitrator to settle the dispute based on the principles of natural equity.
Compensation for arbitration costs (including the expenses of the contractual parties) will be
awarded by the arbitrator based on the principle of success in the dispute.

VIII.
Final Provisions

1. This Contract shall enter into force and shall take effect on the day when it is executed.

2. The Contracting Parties hereby agree that entering into this Contract and performing duties
under this Contract have been duly approved by the relevant company bodies of the
Contracting Parties in a compliance with legal regulations, by-laws and other internal
regulations of the Contracting Parties; and no other approval or consent shall be required.

3. The Contracting Parties agrees to respect the legitimate interests of the other Party, shall
conduct in accordance with the purpose of this Contract and shall not counteract such purpose
and they shall perform all legal and other actions that may prove necessary to reach the
purpose of this Contract.
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4. All documents in writing shall be mailed at the address of the Contracting Parties set forth
in the heading of this Contract unless either of the Contracting Parties shall give a written
notice to the other Party on changing its address. Whatever papers the delivery of which is
required, assumed or is made available by this Contract and regardless of any other available
way allowed by the legal regulations to prove such a delivery, shall be deemed to have been
served if such had been delivered to the other Contracting Party at the address set forth in the
heading of this Contract or at the address noticed in written form by either Contracting Party
to the other Party.

5. Any changes and amendments to this Contract shall require a written form.

6. If any provision of this Contract is determined to be invalid or unenforceable, the validity
or enforceability of the other provisions either of this Contract as neither a whole nor other
provisions will be affected unless such an invalid or unenforceable provision is severable.
Contracting Parties herby agrees to supersede such an invalid or unenforceable provision by a
new valid and forceable provision that most closely matches the intent and the purpose of the
original provision.

7. This Contract and the relations arising from shall be governed by the Law of the Czech
Republic, particularly by the United Nations Convention on Contracts for the International
Sale of Goods.

8. This Contract had been made in two duplicates whereby each Contracting Party shall retain
one copy each.

Done in Prague on 13 June 2009 Done in Prague on 13 June 2009
TERAMATE, Ltd. AGFH, a.s.
Matt Wattson Ing. Karel Nekola
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