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STATUTE OF THE INTERNATIONAL COURT OF JUSTICE

" Article 1

E INTERNATIONAL COURT OF JUSTICE estab-
r:[‘;:shed by the Charter of the United Nations as
the principal judicial organ of the United Nations
shall be constituted and shall function in accord-
ance with the provisions of the present Statute.

CHAPTER 1
ORGANIZATION OF THE COURT

Article 2

The Court shall be composed of a body of inde-
pendent judges, elected regardless of their nation-
- ality from among persons of high moral character,
who possess the qualifications required in their re-
spective countries for appointment to the highest
judicial offices, or are jurisconsults of recognized
competence in international law.

Article 3

1. The Court shall consist of fifteen members,
no two of whom may be nationals of the same state.

2. A person who for the purposes of member-
ship in the Court could be regarded as a national
of more than one state shall be deemed to be a
national of the one in which he ordinarily exercises
civil and political rights.

Article 4

1. The members of the Court shall be elected
by the General Assembly and by the Security
Council from a list of persons nominated by the
national groups in the Permanent Court of Arbitra-
tion, in accordance with the following provisions.

2. In the case of Members of the United Na-
tions not represented in the Permanent Court of
Arbitration, candidates shall be nominated by
national groups appointed for this purpose by
their governments under the same conditions as

those prescribed for members of the Permanent
Court.of Arbitration by Article 44 of the Conven-
tion of The Hague of 1907 for the pacific settle-
ment of international disputes.

3. The conditions under which a state which
is a party to the present Statute but is not a Mem.-
ber of the United Nations may participate in elect-
ing the members of the Court shall, in the absence
of a special agreement, be laid down by the Gen-
eral Assembly upon recommendation of the Se-
curity Council.

Article 5

1. At least three months before the date of the
election, the Secretary-General of the United
Nations shall address a written request to the
members of the Permanent Court of Arbitration
belonging to the states which are parties to the
present Statute, and to the members of the na-
tional groups appointed under Article 4, para-

. graph 2, inviting them to undertake, withina given

time, by national groups, the nomination of per-
sons in a position to accept the duties of a member
of the Court.

2. No group may nominate more than four per-
sons, not more than two of whom shall be of their
own nationality. In no case may the number of
candidates nominated by a group be more than
double the number of seats to be filled.

Article 6

Before making these nominations, each national
group is recommended to consult its highest court
of justice, its legal faculties and schools of law, and
its national academies and national sections of in-
ternational academies devoted to the study of law.

Article 7
1. The Secretary-General shall prepare a list

21



in alphabetical order of all the persons thus nomi.
nated. Save as provided in Article 12, paragraph
2, these shall be the only persons eligible.

2. The Secretary-General shall submit this list
to the General Assembly and to the Security
Council.

Article 8

The General Assembly and the Security Coun-
cil shall proceed independently of one another to
elect the members of the Court.

Article 9

Atevery election, the electors shall bear in mind
not only that the persons to be elected should in-
dividually possess the qualifications required, but
also that in the body as a whole the representation
of the main forms of civilization and of the prin-
cipal legal systems of the world should be assured.

Article 10

1. Those candidates who obtain an absolute
majority of votes in the General Assembly and in
the Security Council shall be considered aselected.

2. Any vote of the Security Council, whether
for the election of judges or for the appointment
of members of the conference envisaged in Article
12, shall be taken without any distinction between
permanent and non-permanent members of the
Security Council.

3. Intheevent of more than one national of the
same state obtaining an absolute majority of the
votes both of the General Assembly and of the
Security Council, the eldest of these only shall be
considered as elected.

Article 11

If, after the first meeting held for the purpose
of the election, one or more seats remain to be
filled, a second and, if necessary, a third meeting
shall take place.
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Article 12

1. If, after the third meeting, one or more seats
still remain unfilled, a joint conference consisting
of six members, three appointed by the General
Assembly and three by the Security Council, may
beformed at any time at the request of either the
General Assembly or the Security Council, for the
purpose of choosing by the vote of an absolute
majority one name for each seat still vacant, to
submit to the General Assembly and the Security
Council for their respective acceptance.

2. Ifthejoint conferenceisunanimouslyagreed
upon any person who fulfils the required condi-
tions, he may be included in its list, even though
he was not included in the list of nominations re-
ferred to in Article 7.

3. If the joint conference is satisfied that it will
not be successful in procuring an election, those
members of the Court who have already been
elected shall, within a period to be fixed by the
Security Council, proceed to fill the vacant seats
by selection from among those candidates who
have obtained votes either in the General Assem-
bly or in the Security Council.

4. In the event of an equality of votes among
the judges, the eldest judge shall have a casting
vote.

Article 13

1. The members of the Court shall be elected
for nine years and may be re-elected; provided,
however, that of the judges elected at the first elec-
tion, the terms of five judges shall expire at the end
of three years and the terms of five more judges
shall expire at the end of six years.

2. The judges whose terms are to expire at the
end of the above-mentioned initial periods of three
and six years shall be chosen by lot to be drawn
by the Secretary-General immediately after the
first election has been completed.

3. The members of the Court shall continue to



discharge their duties until their places have been
filled. Though replaced, they shall finish any cases
which they may have begun.

4. In the case of the resignation of a member
of the Court, the resignation shall be addressed to
the President of the Court for transmission to the
Secretary-General. This last notification makes the
place vacant.

Article 14

Vacancies shall be filled by the same method as
that laid down for the first election, subject to the
following provision: the Secretary-General shall,
within one month of the occurrence of the vacancy,
proceed to issue the invitations provided for in
Article 5, and the date of the election shall be fixed
by the Security Council.

Article 15

A member of the Court elected to replace a
member whose term of office has not expired shall
hold office for the remainder of his predecessor’s
term.

Article 16

1. No member of the Court may exercise any
political or administrative function, or engage in
any other occupation of a professional nature.

2. Any doubt on this point shall be settled by
the decision of the Court.

Article 17

1. No member of the Court may act as agent,
counsel, or advocate in any case.

2. No member may participate in the decision
of any case in which he has previously taken part
as agent, counsel, or advocate for one of the par-
ties, or as a member of a national or international
court, or of a commission of enquiry, or in any
other capacity.

3. Any doubt on this point shall be settled by
the decision of the Court.

Article 18

1. No member of the Court can be dismissed
unless, in the unanimous opinion of the other
members, he has ceased to fulfil the required con-
ditions.

2. Formal notification thereof shall be made to
the Secretary-General by the Registrar.

3. This notification makes the place vacant.

Article 19

The members of the Court, when engaged on
the business of the Court, shall enjoy diplomatic
privileges and immunities.

Article 20

Every member of the Court shall, before taking
up his duties, make a solemn declaration in open
court that he will exercise his powers impartially
and conscientiously.

Article 21

1. The Courtshall elect its President and Vice-
President for three years; they may be re-elected.

2. The Court shall appoint its Registrar and
may provide for the appointment of such other
officers as may be necessary.

Article 22

1. The seat of the Court shall be established at
The Hague. This, however, shall not prevent the
Court from sitting and exercising its functions
elsewhere whenever the Court considers it desir-
able.

2. The President and the Registrar shall reside
at the seat of the Court.

Article 23
1. The Court shall remain permanently in
session, except during the judicial vacations,
the dates and duration of which shall be fixed
by the Court. ’
2. Members of the Court are entitled to peri-
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odic leave, the dates and duration of which shall
be fixed by the Court, having in mind the distance
between The Hague and the home of each judge.
3. Members of the Court shall be bound, un-
less they are on leave or prevented from attending
by illness or other serious reasons duly explained
to the President, to hold themselves permanently
at the disposal of the Court.

Article 24

1. If, for some special reason, a member of the
Court considers that he should not take part in the
decision of a particular case, he shall so inform the
President. T

2. If the President considers that for some spe-
cial reason one of the members of the Court should

_ notsitina particular case, he shall give him notice
accordingly.

3. If in any such case the member of the Court
and the President disagree, the matter shall be
settled by the decision of the Court.

Article 25

1. The full Court shall sit except when it is ex-
pressly provided otherwise in the present Statute.

2. Subject to the condition that the number of
judges available to constitute the Court is not
thereby reduced below eleven, the Rules of the
Court may provide forallowing one or more judges,
according to circumstances and in rotation, to be
dispensed from sitting.

3. A quorum of nine judges shall suffice to con-
stitute the Court.

Article 26

1. The Court may from time to time form one
or more chambers, composed of three or more
judges as the Court may determine, for dealing
with particular categories of cases; for example,
labor cases and cases relating to transit and com-
.munications.

2. The Court may at any time form a chamber
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for dealing with a particular case. The number of
judges to constitute such a chamber shall be de-
termined by the Court with the approval of the
parties.

3. Cases shall be heard and determined by the
chambers provided for in this Article if the parties
so request.

Article 27

A judgment given by any of the chambers pro-
vided for in Articles 26 and 29 shall be considered
as rendered by the Court.

Article 28
The chambers provided for in Articles 26 and’
29 may, with the consent of the parties, sit and ex-
ercise their functions elsewhere thanat The Hague.

Article 29

With a view to the speedy despatch of business,
the Court shall form annually a chamber com-
posed of five judges which, at the request of the
parties, may hear and determine cases by summary
procedure. In addition, two judges shall be se-
lected for the purpose of replacing judges who find
it impossible to sit.

Article 30

1. The Court shall frame rules for carrying out
its functions. In particular, it shall lay down rules
of procedure.

2. The Rules of the Court may provide for as-
sessors to sit with the Court or with any of its
chambers, without the right to vote.

Article 31

1. Judges of the nationality of each of the
parties shall retain their right to sit in the case
before the Court.

2. If the Court includes upon theBencha judge
of the nationality of one of the parties, any other
party may choose a person to sit as judge. Such
person shall be chosen preferably from among



those persons who have been nominated as candi-
dates as provided in Articles 4 and 5.

3. If the Court includes upon the Bench no

judge of the nationality of the parties, each of these
parties may proceed to choose a judge as provided
in paragraph 2 of this Article.

4. The provisions of this Article shall apply to
the case of Articles 26 and 29. In such cases, the
President shall request one or, if necessary, two
of the members of the Court forming the chamber
to give place to the members of the Court of the
nationality of the parties concerned, and, failing
such, or if they are unable to be present, to the
judges specially chosen by the parties.

5. Should there be several parties in the same
interest, they shall, for the purpose of the preced-
ing provisions, be reckoned as one party only. Any
doubt upon this point shall be settled hy the de-
cision of the Court.

6. Judges chosen as laid down in paragraphs
2,3, and 4 of this Article shall fulfil the conditions
required by Articles 2, 17 (paragraph 2), 20, and
24 of the present Statute. They shall take part in
the decision on terms of complete equality with
their colleagues.

Article 32

1. Each member of the Court shall receive an
annual salary.

2. The President shall receive a special annual
allowance.

3. The Vice-President shall receive a special
allowance for every day on which he acts as Presi-
dent.

4. The judges chosen under Article 31, other
than members of the Court, shall receive compen-
sation for each_day on which they exercise their
functions.

5. These salaries, allowances, and compensa-
tion shall be fixed by the General Assembly. They
may not be decreased during the term of office.

6. The salary of the Registrar shall be fixed by

the General Assembly on the proposal of the Court.

7. Regulations made by the General Assembly
shall fix the conditions under which retirement
pensions may be given to members of the Court
and to the Registrar, and the conditions under
which members of the Court and the Registrar
shall have their traveling expenses refunded.

8. The above salaries, allowances, and com-
pensation shall be free of all taxation.

Article 33

The expenses of the Court shall be borne by the
United Nations in such a manner as shall be de-
cided by the General Assembly.

CHAPTER II
COMPETENCE OF THE COURT

Article 34

1. Only states may be parties in cases before
the Court.

2. The Court, subject to and in conformity with
its Rules, may request of public international or-
ganizations information relevant to cases before it,
and shall receive such information presented by
such organizations on their own initiative.

3. Whenever the construction of the constitu-
ent instrument of a public international organi-
zation or of an international convention adopted
thereunderis in question ina case before the Court,
the Registrar shall so notify the public interna-
tional organization concerned and shall communi-
cate to it copies of all the written proceedings.

Article 35
1. The Court shall be open to the states parties
to the present Statute.
2. The conditions under which the Court shall
be open to other states shall, subject to the special
provisions contained in treaties in force, be laid
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down by the Security Council, but in no case shall
such conditions place the parties in a position of
inequality before the Court.

3. When a state which is not a Member of the
United Nations is a party to a case, the Court shall
fix the amount which that party is to contribute
towards the expenses of the Court. This provision
shall not apply if such state is bearing a share of
the expenses of the Court.

Article 36

1. The jurisdiction of the Court comprises all
cases which the parties refer to it and all matters
specially provided for in the Charter of the United
Nations or in treaties and conventions in force.

2. The states parties to the present Statute may
at any time declare that they recognize as compul-
sory ipso facto and without special agreement. in
relation to any other state accepting the same obli-
gation, the jurisdiction of the Court in all Jegal
disputes concerning:

a. the interpretation of a treaty;

b. any question of international law;

c. the existence of any fact which, if estah-
lished, would constitute a breach of an inter-
national obligation;

d. the nature or extent of the reparation to
be made for the breach of an international ob-
ligation.

3. The declarations referred to above may be
made " unconditionally or on condition of reci-
procity on the part of several or certain states, or
for a certain time.

4. Such declarations shall be deposited with
the Secretary-General of the United Nations, who
shall transmit copies thereof to the parties to the
Statute and to the Registrar of the Court.

5. Declarations made under Article 36 of the
Statute of the Permanent Court of International
Justice and which are still in force shallbe deemed,
as between the parties to the present Statute, to be
acceptances of the compulsory jurisdiction of the

26

International Court of Justice for the period which
they still have to run and in accordance with their
terms.

6. In the event of a dispute as to whether the
Court has jurisdiction, the matter shall be settled
by the decision of the Court.

Article 37

Whenever a treaty or convention in force pro-
vides for reference of a matter to a tribunal to have
been instituted by the League of Nations, or to the
Permanent Court of International Justice, the
matter shall, as between the parties to the present
Statute, be referred to the International Court of
Justice.

Article 38

1. The Court, whose function is to decide in
accordance with international law such disputes
as are submitted to it, shall apply:

a. international conventions, whether gen-
eral or particular, establishing rules expressly
recognized by the contesting states;

b. international custom, as evidence of a
general practice accepted as law;

c. the general principles of law recognized
by civilized nations;

d. subject to the provisions of Article 59,
judicial decisions and the teachings of the most
highly qualified publicists of the various na-
tions, as subsidiary means for the determination
of rules of law.

2. This provision shall not prejudice the power
of the Court to decide a case ex aequo et bono, if
the parties agree thereto.

CHAPTER 1II
PROCEDURE

Article 39

1. The official languages of the Court shall be
French and English. If the parties agree that the



case shall be conducted in French, the judgment
shall be delivered in French. If the parties agree
that the case shall be conducted in English, the
judgment shall be delivered in English.

2. In the absence of an agreement as to which
language shall be employed, each party may, in
the pleadings, use the language which it prefers;
the decision of the Court shall be given in French
and English. In this case the Court shall at the
same time determine which of the two texts shall
be considered as authoritative.

3. The Court shall, at the request of any party,
authorize a language other than French or English
to be used by that party.

Article 40

1. Cases are brought before the Court, as the
case may be, either by the notification of thespecial
agreement or by a written application addressed
to the Registrar. In either case the subject of the
dispute and the parties shall be indicated.

2. The Registrar shall forthwith communicate
the application to all concerned.

3. He shall also notify the Members of the
United Nations through the Secretary-General,
and also any other states entitled to appear before
the Court.

Article 41

1. The Court shall have the power to indicate,
if it considers that circumstances so require, any
provisional measures which ought to be taken to
preserve the respective rights of either party.

2. Pending the final decision, notice of the
measures suggested shall forthwith be given to the
parties and to the Security Council. '

Article 42
1. The parties shall be represented by agents.
2. They may have the assistance of counsel or
advocates before the Court.
3. The agents, counsel, and advocates of par-

ties before the Court shall enjoy the privileges
and immunities necessary to the independent ex-
ercise of their duties.

Article 43

1. The procedure shall consist of two parts:
written and oral.

2. The written proceedings shall consist of
the communication to the Court and to the parties
of memorials, counter-memorials and, if neces-
sary, replies; also all papers and documents in
support.

3. These communications shall be made
through the Registrar, in the order and within the
time fixed by the Court.

4. Acertified copyof every document produced
by one party shall be communicated to the other
party.

5. The oral proceedings shall consist of the
hearing by the Court of witnesses, experts, agents,
counsel, and advocates.

Article 44

1. For the service of all notices upon persons
other than the agents, counsel, and advocates. the
Court shall apply direct to the government of the
state upon whose territory the notice has to be
served.

2. The same provision shall apply whenever
steps are to be taken to procure evidence on the
spot.

Article 45
The hearing shall be under the control of the
President or, if he is unable to preside, of the Vice-
President; if neither is able to preside, the senior
judge present shall preside.

Article 46

The hearing in Court shall be public, unless the
Court shall decide otherwise, or unless the parties
demand that the public be not admitted.
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Article 47

1. Minutes shall be made at each hearing and
signed by the Registrar and the President.
2. These minutes alone shall be authentic.

Article 48

The Court shall make orders for the conduct of
the case, shall decide the form and time in which
each party must conclude its arguments, and make
all arrangements connected with the taking of
evidence.

Article 49

The Court may, even before the hearing begins,
call upon the agents to produce any document or
to supply any explanations. Formal note shall be
taken of any refusal.

Article 50

The Court may, at any time, entrust any indi-
vidual, body, bureau, commission, or other organ-
ization that it may select, with the task of carrying
out an enquiry or giving an expert opinion.

Article 51

During the hearing any relevant questions are
to be put to the witnesses and experts under the
conditions laid down by the Court in the rules of
procedure referred to in Article 30.

Article 52
After the Court has received the proofs and evi-
denee within the time specified for the purpose,
it may refuse to accept any further oral or written
evidence that one party may desire to present un-
less the other side consents.

Article 53

1. Whenever one of the parties does not appear
before the Court, or fails to defend its case, the
other party may call upon the Court to decide in
favor of its claim.
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2. The Court must, before doing so, satisfy it-
self, not only that it has jurisdiction in accordance
with Articles 36 and 37, but also that the claim is
well founded in fact and law.

Article 54

1. When, subject to the control of the Court,
the agents, counsel, and advocates have completed
their presentation of the case, the President shall
declare the hearing closed.

2. The Court shall withdraw to consider the
judgment.

3. The deliberations of the Court shall take
place in private and remain secret.

Article 55
1. All questions shall be decided by a majority
of the judges present.
2. Inthe event of an equality of votes, the Pres-
ident or the judge who acts in his place shall have
a casting vote.

Article 56

1. The judgment shall state the reasons on
which it is based.

2. Itshall contain the names of the judges who
have taken part in the decision.

Article 57
If the judgment does not represent in whole or
in part the unanimous opinion of the judges, any
judgeshallbeentitled todeliveraseparate opinion.

Article 58

The judgment shall be signed by the President
and by the Registrar. It shall be read in open court,
due notice having been given to the agents.

Article 59

The decision of the Court has no binding force
except between the parties and in respect of that
particular case.



Article 60

The judgment is final and without appeal. In
the event of dispute as to the meaning or scope of
the judgment, the Court shall construe it upon the
request of any party.

Article 61

1. An application for revision of a judgment
may be made only when it is based upon the dis-
covery of some fact of such a nature as to be a de-
cisive factor, which fact was, when the judgment
was given, unknown to the Court and also to the
party claiming revision, always provided that such
ignorance was not due to negligence.

2. The proceedings for revision shallbeopened
by a judgment of the Court expressly recording the
existence of the new fact, recognizing that it has
such a character as to lay the case open to revision,
and declaring the application admissible on this
ground.

3. The Court may require previous compliance
with the terms of the judgment before it admits
proceedings in revision.

4. The application for revision must be made
at latest within six months of the discovery of the
new fact.

5. No application for revision may be made
after the lapse of ten years from the date of the
judgment.

Article 62

1. Shouldastate consider thatithas an interest
of a legal nature which may be affected by the de-
cision in the case, it may submit a request to the
Court to be permitted to intervene.

2. It shall be for the Court to decide upon this
request. '

Article 63

1. Whenever the construction of a convention
to which states other than those concerned in the
case are parties is in question, the Registrar shall
notify all such states forthwith.

2. Every state so notified has the right to inter-
vene in the praceedings; but if it uses this right,
the construction given by the judgment will be
equally binding upon it.

Article 64

Unless otherwise decided by the Court, each
party shall bear its own costs.

 CHAPTER IV
ADVISORY OPINIONS

Article 65

1. The Court may give an advisory opinion on
any legal question at the request of whatever body
may be authorized by or in accordance with the
Charter of the United Nations to make such a
request.

2. Questions upon which the advisory opinion
of the Court is asked shall be laid before the Court
by means of a written request containing an exact
statement of the question upon which an opinion
is required, and accompanied by all documents
likely to throw light upon the question.

Article 66

1. The Registrar shall forthwith give notice of
the request for an advisory opinion to all states
entitled to appear before the Court.

2. The Registrar shall also, by means of a
special and direct communication, notify any state
entitled to appearbefore the Court or international
organization considered by the Court, or, should
it not be sitting, by the President, as likely to be
able to furnish information on the question, that
the Court will be prepared to receive, within a
time limit to be fixed by the President, written
statements, or to hear, at a public sitting to be held
for the purpose, oral statements relating to the
question.
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3. Should any such state entitled to appear be-
fore the Court have failed to receive the special
communication referred to in paragraph 2 of this
Article, such state may express a desire to submit
a written statement or to be heard; and the Court
will decide.

4. States and organizations having presented
written or oral statements or both shall be per-
mitted to comment on the statements made by
other states or organizations in the form, to the
extent, and within the time limits which the Court,
or, should it not be sitting, the President, shall
decide in each particular case. Accordingly, the
Registrar shall in due time communicate any such
written statements to states and organizations
having submitted similar statements.

Article 67

The Court shall deliver its advisory opinions in
open court, notice having been given to the Secre-
tary-Generaland to therepresentatives of Members
of the United Nations, of other states and of inter-
national organizations immediately concerned.

Article 68
In the exercise of its advisory functions the
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Court shall further be guided by the provisions of
the present Statute which apply in contentious
cases to the extent to which it recognizes them to be
applicable.

CHAPTER V
AMENDMENT

Article 69

Amendments to the present Statute shall be
effected by the same procedure as is provided by
the Charter of the United Nations for amendments
to that Charter, subject however to any provisions
which the General Assembly upon recommenda-
tion of the Security Council may adopt concerning
the participation of states which are parties to the
present Statute but are not Members of the United
Nations.

Article 70

The Court shall have power to propose such
amendments to the present Statute as it may deem
necessary, through written communications to the
Secretary-General, for consideration in conformity
with the provisions of Article 69.
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* Explanatory note: The structure of the elements of the crimes of genocide,
crimes against humanity and war crimes follows the structure of the
corresponding provisions of articles 6, 7 and 8 of the Rome Statute. Some
paragraphs of those articles of the Rome Statute list multiple crimes. In
those instances, the elements of crimes appear in separate paragraphs
which correspond to each of those crimes to facilitate the identification of
the respective elements.

** The Elements of Crimes are reproduced from the Official Records of the
Assembly of States Parties to the Rome Statute of the International Criminal Court,
First session, New York, 3-10 September 2002 (United Nations publication, Sales
No. E.03V.2 and corrigendum), part ILB. The Elements of Crimes adopted
at the 2010 Review Conference are replicated from the Official Records of
the Review Conference of the Rome Statute of the International Criminal Court,
Kampala, 31 May -11 June 2010 (International Criminal Court publication, RC/11).



Elements of Crimes

Atrticle 8 (2) (b) (xxiv)
War crime of attacking objects or persons using the distinctive emblems of the
Geneva Conventions

Elements

1. The perpetrator attacked one or more persons, buildings, medical units or transports or other objects using,
in conformity with international law, a distinctive emblem or other method of identification indicating
protection under the Geneva Conventions.

2. The perpetrator intended such persons, buildings, units or transports or other objects so using such
identification to be the object of the attack.

3. The conduct took place in the context of and was associated with an international armed conflict.

4. The perpetrator was aware of factual circumstances that established the existence of an armed conflict.
Article 8 (2) (b) (xxv)

War crime of starvation as a method of warfare

Elements

1. The perpetrator deprived civilians of objects indispensable to their survival.

2. The perpetrator intended to starve civilians as a method of warfare.

3. The conduct took place in the context of and was associated with an international armed conflict.

4. The perpetrator was aware of factual circumstances that established the existence of an armed conflict.
Article 8 (2) (b) (xxvi)

War crime of using, conscripting or enlisting children

Elements

1. The perpetrator conscripted or enlisted one or more persons into the national armed forces or used one or
more persons to participate actively in hostilities.

2. Such person or persons were under the age of 15 years.

3. The perpetrator knew or should have known that such person or persons were under the age of 15 years.
4. The conduct took place in the context of and was associated with an international armed conflict.

5. The perpetrator was aware of factual circumstances that established the existence of an armed conflict.
Atrticle 8 (2) (c)

Article 8 (2) (c) (i)-1

War crime of murder

Elements

1. The perpetrator killed one or more persons.

2. Such person or persons were either hors de combat, or were civilians, medical personnel, or religious
personnel* taking no active part in the hostilities.

3. The perpetrator was aware of the factual circumstances that established this status.

4. The conduct took place in the context of and was associated with an armed conflict not of an international
character.

5. The perpetrator was aware of factual circumstances that established the existence of an armed conflict.

56  The term “religious personnel” includes those military p | carrying out a similar function.

21



Elements of Crimes

3. The conduct took place in the context of and was associated with an armed conflict not of an international
character.

4. The perpetrator was aware of factual circumstances that established the existence of an armed conflict.
Atrticle 8 (2) (e) (vi)-6

War crime of sexual violence

Elements

1. The perpetrator committed an act of a sexual nature against one or more persons or caused such person or
persons to engage in an act of a sexual nature by force, or by threat of force or coercion, such as that caused
by fear of violence, duress, detention, psychological oppression or abuse of power, against such person or
persons or another person, or by taking advantage of a coercive environment or such person’s or persons’
incapacity to give genuine consent.

2. The conduct was of a gravity comparable to that of a serious violation of article 3 common to the four
Geneva Conventions.

3. The perpetrator was aware of the factual circumstances that established the gravity of the conduct.

4. The conduct took place in the context of and was associated with an armed conflict not of an international
character.

5. The perpetrator was aware of factual circumstances that established the existence of an armed conflict.
Article 8 (2) (e) (vii)

War crime of using, conscripting and enlisting children

Elements

1. The perpetrator conscripted or enlisted one or more persons into an armed force or group or used one or
more persons to participate actively in hostilities.

2. Such person or persons were under the age of 15 years.
3. The perpetrator knew or should have known that such person or persons were under the age of 15 years.

4. The conduct took place in the context of and was associated with an armed conflict not of an international

character.
5.  The perpetrator was aware of factual circ es that established the exist of an armed conflict.
Atrticle 8 (2) (e) (viii)

War crime of displacing civilians

Elements

1. The perpetrator ordered a displacement of a civilian population.

2 Such order was not justified by the security of the civilians involved or by military necessity.
3. The perpetrator was in a position to effect such displacement by giving such order.
4

The conduct took place in the context of and was associated with an armed conflict not of an international
character.

5. The perpetrator was aware of factual circumstances that established the existence of an armed conflict.
Article 8 (2) (e) (ix)

War crime of treacherously killing or wounding

Elements

1. The perpetrator invited the confidence or belief of one or more combatant adversaries that they were
entitled to, or were obliged to accord, protection under rules of intermational law applicable in armed
conflict.

2. The perpetrator intended to betray that confidence or belief.

3. The perpetrator killed or injured such person or persons.
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A. GENEVA CONVENTIONS AND ADDITIONAL PROTOCOLS

I

GENEVA CONVENTION
FOR THE AMELIORATION OF THE
CONDITION OF THE WOUNDED AND SICK
IN ARMED FORCES IN THE FIELD
OF 12 AUGUST 1949

CHAPTERI
General Provisions

Respect ArTICLE 1. — The High Contracting Parties undertake to respect

forthe  and to ensure respect for the present Convention in all
Convention! :

circumstances.
Application ART 2. — In addition to the provisions which shall be
ofthe  implemented in peacetime, the present Convention shall apply to all
Convention

cases of declared war or of any other armed conflict which may arise
between two or more of the High Contracting Parties, even if the
state of war is not recognized by one of them.

The Convention shall also apply to all cases of partial or total
occupation of the territory of a High Contracting Party, even if the
said occupation meets with no armed resistance.

Although one of the Powers in conflict may not be a party to the
present Convention, the Powers who are parties thereto shall remain
bound by it in their mutual relations. They shall furthermore be
bound by the Convention in relation to the said Power, if the latter
accepts and applies the provisions thereof.

Confflicts not ART. 3. — In the case of armed conflict not of an international
; ofan  character occurring in the territory of one of the High Contracting
international Parti h P th fli bl e s d I
character a-rt}es, eac arty t9 e co'n. ict s e bound to apply, as a
minimum, the following provisions:

1) Persons taking no active part in the hostilities, including mem-
bers of armed forces who have laid down their arms and those

"1 The marginal notes or titles of articles have been drafted by the Swiss Federal
Department of Foreign Affairs.
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placed hors de combat by sickness, wounds, detention, or any

other cause, shall in all circumstances be treated humanely,

without any adverse distinction founded on race, colour, reli-
gion or faith, sex, birth or wealth, or any other similar criteria.

To this end, the following acts are and shall remain
prohibited at any time and in any place whatsoever with
respect to the above-mentioned persons:

a) violence to life and person, in particular murder of all
kinds, mutilation, cruel treatment and torture;

b) taking of hostages;

c¢) outrages upon personal dignity, in particular humiliating
and degrading treatment;

d) the passing of sentences and the carrying out of
executions without previous judgment pronounced by a
regularly constituted court, affording all the judicial
guarantees which are recognized as indispensable by
civilized peoples.

2) The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the International
Committee of the Red Cross, may offer its services to the Parties to
the conflict.

The Parties to the conflict should further endeavour to bring into
force, by means of special agreements, all or part of the other
provisions of the present Convention.

The application of the preceding provisions shall not affect the
legal status of the Parties to the conflict.

ART. 4. — Neutral Powers shall apply by analogy the provisions
of the present Convention to the wounded and sick, and to
members of the medical personnel and to chaplains of the armed
forces of the Parties to the conflict, received or interned in their
territory, as well as to dead persons found.

ART. 5. — For the protected persons who have fallen into the
hands of the enemy, the present Convention shall apply until their
final repatriation.

ART. 6. — In addition to the agreements expressly provided for in
Articles 10, 15,23,28,31, 36, 37 and 52, the High Contracting Parties
may conclude other special agreements for all matters concerning
which they may deem it suitable to make separate provision. No
special agreement shall adversely affect the situation of the
wounded and sick, of members of the medical personnel or of

Application
by neutral
Powers

Duration of
application

Special
agreements
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that territory shall not be considered as engaging in espionage unless he does so
through an act of false pretences or deliberately in a clandestine manner.
Moreover, such a resident shall not lose his right to the status of prisoner of war
and may not be treated as a spy unless he is captured while engaging in
espionage.

4. A member of the armed forces of a Party to the conflict who is not a resident of
territory occupied by an adverse Party and who has engaged in espionage in that
territory shall not lose his right to the status of prisoner of war and may not be
treated as a spy unless he is captured before he has rejoined the armed forces to

which he belongs.

Article 47 — Mercenaries
1. A mercenary shall not have the right to be a combatant or a prisoner of war.

2. A mercenary is any person who:
a) is specially recruited locally or abroad in order to fight in an armed conflict;
b) does, in fact, take a direct part in the hostilities;

c) is motivated to take part in the hostilities essentially by the desire for private
gain and, in fact, is promised, by or on behalf of a Party to the conflict,
material compensation substantially in excess of that promised or paid to
combatants of similar ranks and functions in the armed forces of that Party;

d) is neither a national of a Party to the conflict nor a resident of territory
controlled by a Party to the conflict;

e) is not a member of the armed forces of a Party to the conflict; and

f) hasnotbeen sent by a State which is not a Party to the conflict on official duty
as a member of its armed forces.
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PART IV

CIVILIAN POPULATION

SECTION I

GENERAL PROTECTION AGAINST EFFECTS OF HOSTILITIES

CHAPTERI
BASIC RULE AND FIELD OF APPLICATION

Article 48 — Basic rule

In order to ensure respect for and protection of the civilian population and civilian
objects, the Parties to the conflict shall at all times distinguish between the civilian
population and combatants and between civilian objects and military objectives
and accordingly shall direct their operations only against military objectives.

Article 49 — Definition of attacks and scope of application

1. “Attacks” means acts of violence against the adversary, whether in offence or in
defence.

2. The provisions of this Protocol with respect to attacks apply to all attacks in
whatever territory conducted, including the national territory belonging to a
Party to the conflict but under the control of an adverse Party.

3. The provisions of this Section apply to any land, air or sea warfare which may
affect the civilian population, individual civilians or civilian objects on land.
They further apply to all attacks from the sea or from the air against objectives
on land but do not otherwise affect the rules of international law applicable in
armed conflict at sea or in the air.

4. The provisions of this Section are additional to the rules concerning
humanitarian protection contained in the Fourth Convention, particularly in
Part II thereof, and in other international agreements binding upon the High
Contracting Parties, as well as to other rules of international law relating to the
protection of civilians and civilian objects on land, at sea or in the air against the
effects of hostilities.
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b) any such persons who do not benefit from more favourable treatment under
the Conventions or this Protocol shall be accorded the treatment provided by
this Article, whether or not the crimes of which they are accused constitute
grave breaches of the Conventions or of this Protocol.

8. No provision of this Article may be construed as limiting or infringing any other

more favourable provision granting greater protection, under any applicable
rules of international law, to persons covered by paragraph 1.

CHAPTERII

MEASURES IN FAVOUR OF WOMEN AND CHILDREN

Article 76 — Protection of women

L.

Women shall be the object of special respect and shall be protected in particular
against rape, forced prostitution and any other form of indecent assault.

. Pregnant women and mothers having dependent infants who are arrested,

detained or interned for reasons related to the armed conflict, shall have their
cases considered with the utmost priority.

. To the maximum extent feasible, the Parties to the conflict shall endeavour to

avoid the pronouncement of the death penalty on pregnant women or mothers
having dependent infants, for an offence related to the armed conflict. The death
penalty for such offences shall not be executed on such women.

Article 77 — Protection of children

1.

Children shall be the object of special respect and shall be protected against any
form of indecent assault. The Parties to the conflict shall provide them with the
care and aid they require, whether because of their age or for any other reason.

. The Parties to the conflict shall take all feasible measures in order that children

who have not attained the age of fifteen years do not take a direct part in
hostilities and, in particular, they shall refrain from recruiting them into their
armed forces. In recruiting among those persons who have attained the age of
fifteen years but who have not attained the age of eighteen years, the Parties to
the conflict shall endeavour to give priority to those who are oldest.

. If, in exceptional cases, despite the provisions of paragraph 2, children who have

not attained the age of fifteen years take a direct part in hostilities and fall into
the power of an adverse Party, they shall continue to benefit from the special
protection accorded by this Article, whether or not they are prisoners of war.
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4. If arrested, detained or interned for reasons related to the armed conflict,
children shall be held in quarters separate from the quarters of adults, except
where families are accommodated as family units as provided in Article 75,
paragraph 5.

5. The death penalty for an offence related to the armed conflict shall not be
executed on persons who had not attained the age of eighteen years at the time
the offence was committed.

Article 78 — Evacuation of children

1. No Party to the conflict shall arrange for the evacuation of children, other than
its own nationals, to a foreign country except for a temporary evacuation where
compelling reasons of the health or medical treatment of the children or, except
in occupied territory, their safety, so require. Where the parents or legal
guardians can be found, their written consent to such evacuation is required. If
these persons cannot be found, the written consent to such evacuation of the
persons who by law or custom are primarily responsible for the care of the
children is required. Any such evacuation shall be supervised by the Protecting
Power in agreement with the Parties concerned, namely, the Party arranging for
the evacuation, the Party receiving the children and any Parties whose nationals
are being evacuated. In each case, all Parties to the conflict shall take all feasible
precautions to avoid endangering the evacuation.

2. Whenever an evacuation occurs pursuant to paragraph 1, each child’s education,
including his religious and moral education as his parents desire, shall be
provided while he is away with the greatest possible continuity.

3. With a view to facilitating the return to their families and country of children
evacuated pursuant to this Article, the authorities of the Party arranging for the
evacuation and, as appropriate, the authorities of the receiving country shall
establish for each child a card with photographs, which they shall send to the
Central Tracing Agency of the International Committee of the Red Cross. Each
card shall bear, whenever possible, and whenever it involves no risk of harm to
the child, the following information:

a) surname(s) of the child;

b) the child’s first name(s);

¢) the child’s sex;

d) the place and date of birth (o, if that date is not known, the approximate age);
e) the father’s full name;

f) the mother’s full name and her maiden name;

g) the child’s next of kin;

h) the child’s nationality;

i) the child’s native language, and any other languages he speaks;
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STATUTE OF THE SPECIAL COURT FOR SIERRA LEONE

Having been established by an Agreement between the United Nations and the Government of Sierra
Leone pursuant to Security Council resolution 1315 (2000) of 14 Auwgust 2000, the Special Court for
Sterra Leone (hereinafter "the Special Court") shall function in accordance with the provisions of the
present Statute.

Article 1
Competence of the Special Court

1. The Special Court shall, except as provided in subparagraph (2}, have the power to prosecute persons
who bear the greatest responsibility for serious violations of international humanitarian law and Sierra
Leonean law committed in the territory of Sierra Leone since 30 November [996, including those
leaders who, in committing such crimes, have threatened the establishment of and implementation of
the peace process in Sierra Leone.

2. Any transgressions by peacekeepers and related personnel present in Sierra Leone pursuant to the
Status of Mission Agreement in force between the United Nations and the Government of Sierra Leone
or agreements between Sierra Leone and other Governments or regional organizations, or, in the
absence of such agreement. provided that the peacekeeping operations were undertaken with the
consent of the Government of Sierra Leone, shall be within the primary jurisdiction of the sending
State.

3. In the event the sending State is unwilling or unable genuinely to carry out an investigation or
prasecution, the Court may, if authorized by the Security Council on the proposal of any State, exercise
jurisdiction over such persons.

Article 2

Crimes against humanity

The Special Court shall have the power to prosecute persons who committed the following crimes as
part of a widespread or systematic attack against any civilian population:

. Murder;

. Extermination;

. Enslavement;

. Deportation;

. Imprisonment;
Torture;

. Rape, sexual slavery, enforced prostitution, forced pregnancy and any other form of sexual
violence;

. Persecution on political, racial, ethnic or religious grounds;
Other inhumane acts.

m =0 oo o B

b

Article 3
Violations of Article 3 common to the Geneva
Conventions and of Additional Protocol 11




The Special Court shall have the power to prosecute persons who committed or ordered the
commission of serious violations of article 3 common to the Geneva Conventions of 12 August 1949

for the Protection of War Victims, and of Additional Protocol [l

thereto of & June 1977, These

SPECIAL COURT FOR SIERRA LEONE
JOMO KENYATTA ROAD - FREETOWN - SIERRA LEONE
PHONE: #1 212 963 9915 Extension: 078 7000 or «39 0830 257000 or #2321 22 295995

FAX: Extensions 178 7001 or 3% 0831 57001 Exte
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that the amicus curiae brief was filed on 21 January 2003%

NOTING that Counsel for Moinina Fofana filed written submissions on 3 November 2001

and was granted leave to intervene at the oral hearing;

CONSIDERING THE ORAL AND WRITTEN SUBMISSIONS OF THE PARTIES AND
AMICT CURIAE:

L. SUBMISSIONS OF THE PARTIES

A. Defence Preliminary Motion

I.  The Defence raises the following points in its submissions:

a)

b)

)

d)

The Special Courr has no jurisdiction to try the Accused for crimes under
Article 4(c) of the Starute (as charged in Count 8 of the Indictment) prohibiting
the recruitment of children under 15 “into armed forces or groups or using
them ro participate actively in hostilities™ since the crime of child recruitment
was mot part of customary international law ar the times relevant ro the

Indictment.

Consequently, Article 4(c} of the Special Courr Statute violates the principle of

nullem crimen sine lege,

While Protocol 1l Additional ro the Geneva Conventions of 1977 and the
Convention of the Rights of the Child of 1990 may have created an obligation
on the part of States to refrain from recruiting child soldiers, these instruments

did not criminalise such activity.

The 1998 Rome Statute of the International Criminal Court criminalises child

recruitment but it does not codify customary international law.

The Defence applies for a declararion thar the Court lacks jurisdiction to my the

Accused on Count 8 of the Indicoment against him.

* Fourth Diefence Preliminary Motion based on Lack of Jurisdiction (Child Recruitment): Amicus Curiae Brief of
the Uinited Nations Children's Fund (UNICEF), 21 January 2003 ("UINICEF Amicus Brici™).

" Reply 1o the Prosecution Response to the Motion on Behalf of Moinina Fofana for Lesve to Intervene as an
Interesced Parry in the Preliminary Motion filed by Mr. Noeman on Lack of Jurisdiction: Child Recruitment and
Substantive Submissions, 3 November 2003 (*Fofana - Reply to the Prosecution Response 1o the Motion™).

Case No, SCSLO4-14-ARTE) 3. 31 May 2004






B. Prosecution Response
2. The Prosecution submits as follows:

a) The crime of child recruitment was part of customary international law at the
relevant time. The Geneva Conventions established the protection of children
under 15 as an undisputed norm of international humanitarian law. The
number of states that made the practice of child recruitment illegal under their
domestic law and the subsequent international conventions addressing child

recruitment demonstrate the existence of this customary international norm.
b) The ICC Statute codified existing customary international law.

o) In any case, individual criminal responsibility can exist norwithstanding lack of
treaty provisions specifically referring to criminal liability in accordance with the

Tadié¢ case."

d) The principle of nullum crimen sine lege should not be rigidly applied o an act
universally regarded as abhorrent. The question is whether it was foresecable

and accessible to a possible perpetrator that the conduct was punishable.
C. Defence Reply

3. The Defence submits in its Reply that if the Special Court accepts the Prosecution
proposition that the prohibition on the recruitment of child soldiers has acquired the
status of a crime under international law, the Court must pinpoint the moment at
which this recruitment became a crime in order to determine over which acts the Court
has jurisdiction. Furthermore, the Defence argues, a prohibition under international

law does not necessarily entail criminal responsibility.
D. Prosecution Additional Submissions
4. The Prosecution argues further that:

a) In international law, unlike in a national legal system, there is no Parliament
with legislative power with respect to the world as a whole. Thus, there will

never be a statute declaring conduct to be criminal under customary law as from

¥ Prosecution Response, para,11.

Case No. SCSLO04-14-ART2(E) 4. 31 May 2004



a specified date. Criminal liability for child recruitment is a culmination of

numerous factors which must all be considered together.

b) As regards the principle of nullum crimen sine lege, the fact that an Accused could
not foresee the creation of an international criminal tribunal is of no
consequence, as long as it was foreseeable to them that the underlying acts were
punishable, The possible perpetrator did not need to know the specific
description of the offence. The dictates of the public conscience are important

in determining what constitutes a criminal act, and this will evolve over rime.

¢) Alternatively, individual criminal responsibility for child recruitment had
become established by 30 April 1997, the date on which the “Capetown
Principles” were adopred by the Symposium on the Prevention of Children into
Armed Forces and Demobilisation and Social Reintegration of Child Soldiers in
Africa, which provides that “those responsible for illegally recruiting children

should be brought to justice™."

d) Aleernatively, individual criminal responsibility for child recruitment had
become established by 29 June 1998, the date on which the President of the
Security Council condemned the use of child soldiers and called on parties to
comply with their obligations under international law and prosecute those

responsible for grave breaches of international humanitarian law.

e) Alternatively, individual criminal responsibility for child recruitment had

become established by 17 July 1998 when the ICC Startute was adopted.

E. Submissions of the Intervener

5. Defence Counsel for Fofana submies thar child recruitment was not a crime under
customary international law, and that there was no sufficient state practice indicating an

intention to criminalise it.
F. Submissions of the Amici Curiae

University of Toronto International Human Rights Clinic and interested Human Rights

" Cape Town Principles and Best Practices on the Recruitment of Children into the Armed Forces and on Demobilization and
Social Reintegration of Child Soldiers in Africa, Symposium of the NGO working group on the Convention of the
Rights of the Child and UNICEF, 30 April 1997, para.4.

Case No. SCSLO4-14-AR72(E) 5. 31 Mav 2004



good faith believed their acts were lawful. The Accused could nor reasonably
have believed thar his acts were lawful at the time they were committed and so

cannot rely on nullum crimen sine lege in his defence.
UNICEF
7. UNICEF presents irs submissions along the following lines:

a) By 30 November 1996, customary international law had esmblished the
recruitment or use in hostilities of children under 15 as a criminal offence and
this was the view of the Security Council when the language of Article 4(c) of the
Statute was proposed. While the first draft of the Special Courr Statute referred
to “abduction and forced recruitment of children under the age of fifteen”, the
language in the final version was found by the members of the Security Council
to conform to rthe statement of the law existing in 1996 and as currentdy

accepred by the internatonal communiny.

b} This finding by the Security Council is supported by conventional law, stare
practice, the judgments of the ICTY and ICTR, and also declarations and
resolutions by Seates, even though the recruitment of children under 15 is first

referred to expressly as a crime in the Rome Stanute of the ICC of 17 July 1998

¢} Children under 15 are a protected group under the Geneva Convention IV,
Both Additional Protecols extend a gpecific protection to this group and contain
explicit references ro the recruitment and participation of children in hostilities.
Article 4 of Additional Protocol 11 specifically includes the {absolute) prohibition
on the recruitment and use of children in hestilities and this prohibition is well

established.

d} The Convention on the Rights of the Child ("CRC") is the most widely rarified
human rights treaty and prohibirs, in its Arricle 38, the recruitment and use of
children under 15 in hosrilities. Srares parties are required to mke appropriate
steps at national level in order 1o ensure that children under 15 do not ke part
in hosrlities.  This obligarion was stressed in the drafting process of the
Optonal Protocol w the CRC, which came into force on 12 February 2002,

Article 4 of which states that "Stares Parries shall mke all feasible measures o

Case No. SCSLO4-14-ARTHE) 7. 31 May 2004
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the case alone, it would appear that the maxim has no application to the present
facts.

This view is strongly reinforced by a consideration of the state of International Law in
1939, so far as aggressive war is concerned. The General Treaty for the
Renunciation of War of 27th August, 1928, more generally known as the Pact of
Paris or the Kellogg-Briand Pact, was binding on sixty-three nations, including
Germany, ltaly and Japan, at the outbreak of war in 1939. In the preamble, the
signatories declared that they were:

"Deeply sensible of their solemn duty to promote the welfare of mankind; persuaded that the
time has come when a frank renunciation of war as an instrument of national policy should be
made to the end that the peaceful and friendly relations now existing between their peoplas
should be perpetuated . . . all changes in their relations with one another should be sought
only by pacific means . . . thus uniting civilised nations of the world in a common renunciation
of war as an instrument of their national policy .. "

The first two articles are as follows:

"Article I: The High Contracting Parties solemnly declare in the names of their respective
peoples that they condemn recourse to war for the solution of international controversies and
renounce it as an instrument of national policy in their relations to one another.”

{445}

“Article II: The High Confracting Parties agree that the settlement or solution of all disputes ar
conflicts of whatever nature or whatever origin they may be, which may arise among them,
shall never be sought except by pacific means.”

The guestion is, what was the legal effect of this Pact? The nations who signed the
pact or adhered to it unconditionally condemned recourse to war for the future as an
instrument of policy, and expressly renounced it. After the signing of the pact, any
nation resorting to war as an instrument of national policy breaks the pact. In the
opinion of the Tribunal, the solemn renunciation of war as an instrument of national
policy necessarily involves the proposition that such a war is illegal in International
Law; and that those who plan and wage such a war, with its inevitable and terrible
consequences, are committing a crime in so doing. War for the solution of
international controversies undertaken as an instrument of national policy certainly
includes a war of aggression, and such a war is therefore outlawed by the pact. As
Mr. Henry L. Stimson, then Secretary of State of the United States, said in 1932:

"War between nations was renounced by the signatories of the Kellogg-Briand Treaty. This
means that it has become throughout practically the entire world . . . an illegal thing. Hereafter,
when nations engage in armed conflict, either one or both of them must be termed violators of
this general treaty law. . . . We denounce them as law-breakers.”

But it is argued that the pact does not expressly enact that such wars are crimes, or
set up courts to try those who make such wars. To that extent the same is true with
regard to the laws of war contained in the Hague Convention. The Hague Convention
of 1907 prohibited resort to certain methods of waging war. These included the
inhuman treatment of prisoners, the employment of poisoned weapons, the improper
use of flags of truce, and similar matters. Many of these prohibitions had been
enforced long before the date of the Convention; but since 1907 they have certainly
been crimes, punishable as offences against the laws of war; yet the Hague
Convention nowhere designates such practices as criminal, nor is any sentence
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E. Child Soldiers

1. Allegations and Submissions

1244, In Count 12, the Accused are charged with “conscripting or enlisting children under the age
of 15 vears into armed forces or groups. or using them to participate actively in hostilities”,
punishable under Article 4{c) of the Statute. Paragraph 65 of the Indictment alleges that “[a]t all
times relevant to this Indictment, throughout the Republic of Siera Leone, AFRC/RUF routinely
conscripted, enlisted and/or used bovs and girls under the age of 15 to participate in active
hostilities. Many of these children were first abducted, then trained in AFRC/RUF camps in

various locations throughout the country, and thereafier used as fighters.”

1245 In its Pre-Trial Brief, the Prosecution added that the evidence would demonstrate that:
“Thousands of children were abducted from all over Sierra Leone: Thousands of children
underwent military training at AFRC/RUF camps; Children were formed into Small Boys Units and

Small Girls Units; and Armed Small Boys Units and Small Girls Units were used in combat, ™

1246, In addition to the legal submissions of the Defence which have been considered elsewhere
in the judgemem.mg the Defence argues that the evidence was inconclusive regarding the age of
many of the alleged child soldiers.™" Bearing this concern in mind, the Trial Chamber emphasizes
that it has excluded all evidence related to child soldiers where it was not clear that the evidence

referred to soldiers under the age of 15.

1247, Finally, the Defence refers to several arguments made by the Defence Expert which will be

addressed below.™'

2. The Expert Witnesses

1248 Both the Prosecution and the Defence introduced expert witness repors on Child
Soldiers, ™" and the Prosecution expert testified at trial. "' The Prosecution expert report provides
an overview on the widespread use of children under the age of 15 as combatants by the parties to

the conflict in Sierra Leone during the period covered by the Special Court Statute. " The Trial

2% prosecution Supplemental Pre-Trial Brief, paras 182, 465, T48.

sl Applicable Law, paras. 732

" Kamara Defence Final Brief, para. 310. Kanu Defence Final Brief. para. 80,

!:’” Kamara Final Trial Brict, paras 312-319. Kanu Final Defence Brief, paras 75-80.

22 Exhibit P-33, "Repart on the Situation in Sierra Leone in Relation to Children with the Fighting Forces.” Exhibit D-
37, Osman Gbla, “Rescarch Report: The use of child soldiers in the Sierra Leone Contlict™

4 Witness TF1-296, Transcripts 4 and 5 October 2005,

*#H Exhibit P-33, “Report on the Situation in Sierra Leone in Relation to Children with the Fighting Forces.”

Case No. SCSL-2004-16-T 352 20 June 2007
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Introduction

1. Millions of children, women and men have been, and continue to be, victims®
of unimaginable atrocities that deeply shock the conscience of humanity.
Recognising this, States at the Rome Conference committed to establishing
the International Criminal Court {"ICC" or "Court”) “for the sake of present
and fulure generations” ? Various provisions of the Rome Statute ("Statute”),
Rules of Procedure and Evidence ("Rules”) and Elements of Crimes
("Elements™) highlight the importance of the effective investigation and
prosecution of crimes against or affecting children, as well as the protection
of children’s rights and interests.

2. Commitment to addressing crimes against or affecting children can be found
in various provisions of the Statute, including in ils enumerations of
child-specific crimes, such as enlistment, conscription and use of children
under the age of fifteen years to participate actively in hostilities {"child
recruitment or use”), forcible transfer of children, and child trafficking,” and
also of crimes thalt disproportionately affect children, such as attacks on
buildings dedicated to education.! Children are also particularly wulnerable
to sexual and gender-based crimes, which are proscribed by the Statute, a
fact made explicit in the Elements.

! The Office of the Prosecutor ("Office™) recognises that many victims of crimes within the jurisdiction
of the Court are alss survivors. The use of the term “victims™ alone is consistent with the Rome Statute.

# Preambie of the Hatute, para. 9. See United Nations Childeen's Fund (UNICEF), Children and
emergencies in 2014 Facts & Figures, which estimates that 230 million children live in countries and
areas affected by armed conflicts.

3 Articles 8(2)bi0xxvi) and S(2)iedvii), &le), F{1)c) and F{2}c) of the Statute.

# Articles 8(Z)(b)(ix) and HZ}eKiv) of the Statute proscribe as war crimes, in international and
non-international armed conflicts, “[ijnfentionally directing attacks against buildings dedicated to
religion, education, art, science or charitable purposes, historic monuments, hospitals and places where
the sick and wounded are collected, provided they are not military objectives”.

* In the Elements, specific reference is made Lo “trafficking in persons, in particular women and
children” in the context of sexval slavery as a crime against humanity and a war crime in either
international or non-international armed conflick under articles 7{1)(g), S(2Kbi(xxii), HZHe){vi) of the
Sratute.
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communities, and attacks against buildings dedicated to education and health
care.

0. The Office engages with children in various contexts and circumstances,
notably children who are witnesses and those whose parents or caregivers
have agreed lo testify before the Court. In these interactions, the Office will
consider the best inlerests, rights and well-being of children who are directly
impacted by its activities.

21. Further, the Office recognises that adult witnesses who were victimised as
children may also require special attention, and will consider appropriate
Measures.

22 In light of the foregoing, the Office will adopt a child-sensitive approach in
all aspects of its work involving children. This approach appreciates the child
as an individual person and recognises that, in a given context, a child may
be vulnerable, capable, or bath. The child-sensitive approach requires staff to
take into account these vulnerabilities and capabilities® This approach is
based on respect for children’s rights and is guided by the general principles
of the 1989 Convention on the Rights of the Child: non-discrimination; the
best interests of the child; the right to life, survival and development; and the
right to express one's views and have them considered.™

23 In exercising its mandate under the regulatory framework, the Office will
apply such a child-sensitive approach, including in the conduct of
preliminary examinalions and investigations, the selection of charges and

- e e s

ice in | 255 - (UM
Guidelings™), para. 9(d), according to which: *'Child-sensitive’ denotes an approach that balances the
child’s right to protection and that takes into account the child's individual needs and views.”

@ See UM Committee on the Rights of the Child (UM Committee™}, General Comment Mo, 5, General
measures of implementation of the Convention on the Rights of the Child, UN Doc. CREC/GCI0035, 27
Movember 2003, para. 12. These general principles are also reflected in, although not identical to, the
UN  Guidelines, which., in paragraph & characterise the guiding principles as: dignity,
non-discrimination, the best interests of the child and the right to participation. The child-sensitive
approach further corresponds, as appropriate, with principles sometimes described as “child-friendly
justice™. See, for example, Council of Europe, Guidelines of the Committes of Ministers of the Council of

Europe on child-friendly justice {"CoE Guidelines™), 2010,
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conflicts.* It recognises the reality that children are present, both in armed
forces of some states and in non-state armed groups.™

40, The Statute prescribes a certain age - fifteen vears — below which children
shall not be recruited. This is an element of the war crimes of child
recruitment and use that fall within the jurisdiction of the Court.™

41. “Enlistment” means “to enrol on the list of a military body”, while
“conscription” means “to enlist compulsorily”, for example, by means of
abduction. * The element of compulsion necessary for the crime of
conscription can be established by demonstrating that the child joined the
armed force or group due lo, inler alia, a legal obligation, brule force, threat
of force or psychological pressure amounting to coercion.™

42, In relation to what constitutes “using ... lo parlicipate actively in hostilities”,
each activity must be considered on a case-by-case basis, and it is necessary
to analyse the link between the activity for which the child is used and the
combat in which the armed force or group of the perpetrator is engaged ™

# With slight variations in wording, these crimes are enumerated in article 82)(bi(xxvi], relating to
international armed conflicts, and article 8(2)(e)(vii), relating to armed conflicts of a non-international
character. See Prosecutor 0. Thomas Lubange Dyils, "Judgment on the appeal of Br Thomas Lubanga
Dyilo against his conviction™ {”Lubngﬂ Appeals judsment on Convaction™), [CC-01/04-011/06-3121-Ked
1 December 2014, para. 276,

A See, for example, “Impact of Armed Conflict on Children”, the study prepared by Graga Machel, the
expert appointed by the Secretarv-General of the UN, UN Doc. A/S1G0, 26 August 1996,

“l See article 8(2)(b){xxwi} and article &2){e){vii) of the Statute. Recruitment or use of children under the
age of fifteen vears i= also prohibited under international humanitarian and human rights law treaties,
including article 77i2) of the AFL, article 4{3)(c} of the APIl and article 38(2)-(3) of the CRC. It has been
recognised as a crime under customary international law entailing individual criminal responsibility.
See Proseostor v Normaw, “Decision on Preliminary Motion Based on Lack of Jurisdiction (Child
Recruitment)”, SCSL-M-14-ARFHE] 31 May 2004, para. 51. Maore recent treaties extend the ban on
recruitment and use of children up to age eighteen. See article 22 of the ACEWC; article 1-3 of the ILO
Convention Mo, 182; and article 1, 2, and 4 of the CRC-OPAC.

= Lubanga Conviction Judgment, para. 608. The SCSL found abduction to be a particularly egregious
form of conscription. Prosecufor v, Brima ef al. (AFRC case), "Judgement”, SCS1-04-16-T, 20 June 2007,
para. 1276

= Luhanga Appeals fudgment on Conviction, para. 275,

“ Libanga Appeals Judgment on Conviction, paras. 5 and 335. The Appeals Chamber made particular

20
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also engaged in other income-generaling activities, ranging from farming to gold

trading,

. On the evidence presented for the purpose of the confirmation hearing, it
would appear that Thomas Lubanga Dyilo entered politics between late 1949 and

early 2000, Soon thereafter, he was elected to the lturi District Assembly.!

vl On 15 September 2000, the statutes of the Wnion des Patriots Congolais (UPC)
were signed by Thomas Lubanga Dyilo, as the first signatory, and several other
persons who subsequently held leadership positions within the party and its armed
military wing, the Forces Patrintiques powr la Litération du Conge (FPLC). In August
2002, the UPC took control of Bunia®

4 In early September 2002, the UPC was renamed Union des Patriofes
Congolais!/ Réconciliation ¢t Paix (UPC/RI) and Thomas Lubanga Dyilo appointed its
President. A few days later, in Bunia, Thomas Lubanga Dvilo signed the decree
appointing the members of the first UPC/RP executive for the Ituri District. At the
same time, a second decree officially established the FPLC. Immediately after the

establishment of the FPLC, Thomas Lubanga Dyilo became its Commander-in-Chief.

3. Prosecution allegations against Thowmas Lubanga Dyilo

&, In the “"Document Containing the Charges, Article 61(3)(a),"* filed on 28
August 2006, the Prosecution charges Thomas Lubanga Dyilo under articles
8(2He)vii) and 25(3)(a) of the Statute with the war crimes of conscripting and
enlisting children under the age of fifteen years into an armed group {in this case, the

FPLC, military wing of the UPC since September 2002)* and using them to participate

! Carriculum Vitae of Thomas Lubanga, DREC-OTP-0092-0378.

* DRC-OTP-009-MM7, Statement of [REDACTED], DRC-OTP-0105-0109, para. 137 and DRC-OTP-
MLO5-0148, para. 342.

A ICC-0104-01/06-356-Con - Anx2.

#Ibid., para. 14.

Mo, 0/04-01/06 6157 29 January 2007
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iv) Anonymous hearsay evidence and accessibility to the sources
of information contained in certain items of cvidence

4. The Defence submits that it is unable to have access to the sources which
provided the information contained in a number of items included in the Prosecution
List of Evidence such as: i) the redacted versions of witness statements, transcripts of
interviews, notes and reports of witness interviews prepared by OTP investigators; ii)
summaries of evidence; iii) certain parts of Kristine Peduto’s testimony; iv) reports by
non-governmental organisations; vj e-mails; and vi) press articles. In the view of the
Defence, these items are anonymaous hearsay, and it is impossible for the Defence to
ascertain the truthfulness and authenticity of the information therein contained.
Accordingly, it requests that the Chamber rule this evidence inadmissible or, in the

alternative, that only limited probative value be attached to it.""

1. Under article 89{4) of the Statute, the Chamber has the discretion to rule on the
admissibility of any evidence, "taking into account, infer alia, the probative value of
the evidence and any prejudice that such evidence may cause to a fair trial or to a fair

evaluation of the testimony of a witness.”

101, The Chamber also notes that there is nothing in the Statule or the Rules which
expressly provides that evidence which can be considered hearsay from anonymous
sources is inadmissible per se. In addition, the Appeals Chamber has accepted that,
for the purpose of the confirmation hearing, it is possible to use certain items of
evidence which may contain anonymous hearsay, such as redacted versions of

witness statements.'

102, Furthermore, ECHR jurisprudence evinces that the European Convention does
not preclude reliance al the investigation stage of criminal proceedings on sources
such as anonymous informants. MNevertheless, the ECHR specifies that the

subsequent use of anonymous statements as sufficient evidence to found a conviction

- “Defence Brief on malters the Defence raised during the confirmation hearing - Legal
Observations”, ICC-0104-001/106-758-Coni_, para. 49 1CC-00-04-01-06-T-11-EN[X2MNov2006Edited], p.
31, lines 19-25.

M CC-01004-0106-774.

Mo, (A04-01106 39157 29 January 2007
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marching, taking up positions and running,®' as well as compelling them to sing
aggressive military songs;™ they were also trained in the use of firearms™ and, at the
end of their training, they often received a military uniform, a firearm and

ammunition.

266, The Chamber points out that it appears that upon completion of their military
training, the children were deemed fit for combat™ and that FPLC commanders then
sent them to the front line to fight. The evidence admitted for the purpose of the
confirmation hearing does show that children under the age of fifteen years
participated actively in hostilities, specifically in Libi and Mbau in October 2002, in
Largu in early 2003 in Lipri®™® and Bogoro™ in February/March 2003 and in Bunia
in May 20037 that during the fighting, children under the age of fifteen vears
reportedly used their arms, that some of them reportedly had to kill,*! and that many

recruits, including minors under the age of fifteen years, lost their lives in combat

= Statemrents [REDACTED{DRC-OTP-0108-0128, para. 28), [REDACTED](DRC-OTP-0108-0069, para.
26) and [REDACTED] (DRC-OTP-0126-0160, para. 27); see also the testimony of Kristine Peduto, 1CC-
01-04-01-06-T-37-EN[15Nov2i06Edited], p. &4, lina 25 1o p. 65, line 4.

2 Gee transcripd of interview with [REDACTEDY, [REDACTED); video recording, DRC-OTP-0120-0293
and Staternent [REDACTED], DRC-OTP-0108-0128, para. 15,

= Hatements of [REDACTED] (DRC-OTP-0108-0128, para. 24} and [REDACTED] (DRC-OTP-0126-
0160 to DRC-OTP-0126-0161, para. 29).

™ Statements [REDACTED] (DRC-OTP-0L08-0129, para. 32), [REDACTED] {DRC-OTP-QL08-0070,
para. 31}, [REDACTED] (DRC-OTP-0126-1131, para. 41), [REDACTED] (DEC-OTP-0126-0k62 1o DRC-
OTP-0126-0163, para. 37) and [REDACTED] (DRC-OTP-D132-(084, para. 28); see also the testimony of
Kristine Peduto, 1CC-01-04-01-06-T-37-EN{1 5Nov26Edited], p. 30, lines 12-22, p. 32, lines 10 to 19
and p. 45, line 24 to p. 46, line 8.

= Satements of [REDACTED] (DRC-OTP-0108-0073, para. 45} and [REDACTED| (DRC-OTP-0126-
0129, para. 33).

= Staternent of [REDACTED] (DRC-OTP-0126-0131 and, in particular, paeas. 41, 45 and 46}

= Staterent of [REDACTED] (DRC-OTP-132-0089, see, in particular, paras. 49-54).

= Siatements [REDACTED] (DRC-OTP-0I08-0131 o DRC-OTP-0108-0132,  paras.  43-15),
|[REDACTED] {DRC-OTP-0108-0072 to DRC-OTP-0108-0073, paras. 39-43), [REDALCTED] (DRC-OTIP-
1126-0166, para. 51) and [REDACTED] (DRC-OTP-0114-0023, para. 41).

= Statement [REDACTED] (DRC-OTP-0108-0133, para. 51); MONUC, Special Report on the Events in
Thweri, fepeary 2002-December 2003, DRC-OTP-D129-0375, para. 149 see also [CC-0104-01/06-T-37-
EN[15MNov2DDeEdited] p. &5.

! Statement [REDACTED], (DRC-OTP-0132-009(, para. 55 to DRC-OTP-N32-0091, para. 56 and 57).

wi Statement of [REDACTED] {DRC-OTP-0108-0073, para. 43).

*2 Gtaternent [REDACTED] (DRC-OTP-0126-0166, para. 53).

Mo, (/04-01406 93157 29 January 2007
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267, In addition, the Chamber finds that there is sufficient evidence to establish
substantial grounds to believe that children under the age of fifteen vears were also
used as bodyguards by the FFLC commanders™ and that Thomas Lubanga Dyilo
personally used them ™ It appears that these children were then asked to safeguard
the physical safety of FPLC commanders, even during military deployments, a
practice which directly endangered their own personal safety ** These bodyguards,
who included children under the age of fifteen years, were also responsible for

protecting the general staff headquarters located in Bunia

3. Discrete elements in the two articles: “into the national armed forces™ or
“into armed forces or growps”

268.  Under article 8(2)(b){xxvi) of the Statute, conscripting or enlisting children
under the age of fifteen years into national armed forces and using them to
participate actively in hostilities constitules a serious violation of the laws and
customs applicable in international armed conflict, within the established framework

of international law.

264, This article of the Statute derives from Article 77 of Protocol Additional o the
Geneva Conventions, which deals with the protection of children during armed

conflicts of an international character.

=3 Statement [REDACTED]: “There were another three commanders based in the same camp:
Commander Jean BOSCD, Commander David KISEMBO and another commander whose name 1 have
forgotten. They always had bodyguaeds around them who accompanied them everywhere. The
guards were in fact children aged 12 to 14", DRC-OTP-0126-0159, para. 26. See also the Statemnents
[REDACTED] (DRC-OTP-0132-0087, para. 39}, [REDACTED] (DRC-OTP-DI08-0072, para. 40) and
[REDACTED] (DRC-OTP-0108-0129, para. 33

a4 Testimony of Kristine Peduto, ICC-00/14-01/06-T-37-EN[15Nov2006edited], p. 100, lines 3-24; see
alse cross-examination of Kristine Peduto, IOC-01M-01/06-T-39-EN[21Nov2D0eedited] page 98, line 3,
te p. 102, line 3. See also snfre section on the existence of an agreement or common plam and maore
specifically the evidence regarding the use of bodyguards by the mosl senior FFLC commanders
{Floribert Kisembo and Bosco Neaganda).

=3 Statement [REDACTED] {DRC-OTP-0126-0115% and DRC-OTP-0126-016d, para. 26: “These children
were supposed o ensure close protection Lo their commanders at all limes either during peace oF war,
as well as carry their weapons and ammunition. ).

6 Testimony of Kristing Peduto, OC-01/M-01/06-T-37-EN[15Nov2DD6Edited], p. 29, line 13 o p. 30,
line 25); see also the cross-examination of Kristine TPeduto, 1CC-0104-01/06-T-38-
EN[20Mov2006corrected], page 88, line 8 to p. 90, line 12.

Mo, 0LA04-01106 G4/157 29 January 2007
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(k) Material elements
i Negalive findings

1114. The Chamber notes that, on the basis of the evidence before it, it was unable to
enter findings in relation to the participation of children under the age of 15 in the

following UPC/FPLC assaules:

- Bunia in August 2002 and March 2003,

«  Aumbe in October 2002392

- Komanda in October 2002 and

= Lipri, Kobu, and Bambu in February-March 200320

1115. Accordingly, the Chamber has not taken these allegations into account in

reaching its conclusion in relation to Count 16

i) Positive findings

1116. The Chamber made a number of findings concerning conduct which may
amount to conscription, enlistment, and use of children under 15 to participate

actively in hostilities. These findings are set out and analysed further below.

(fii)  The perpelrator enlisted or conscripled one or more
persons wnder the age of 15 years inlo an armed force or group

1117. The Chamber recalls that the UPC/FFLC, which the Chamber finds to

constitute an armed group for the purpose of Article 8{2)(e){vii),™ recruited

T o para, 146, footnote 1261,

T Sap para. 649, fostnote 2073,

AP Gap para. 458, fostnote 1310,

THE Gap para. 462, footnote 1317,

T Gop gections [V BA.c) (2 Assault on Lipi and surroumding villages, [V B8.c)(3) Assauli on Kobu and
IV B.A.c) (4] Assault on Bambu,

15 Sae i this regard section V. A.2.4) (1) Organisation requirement.

N? ICC-01/4-02/06 494/539 8 July 2019
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individuals of all ages in various locations throughout Ttard, including Bunia and
the rural areas, from at least June 20025 npotably through awareness raising
campaigns and rallies ™7 Members of the UPCFPLC communicabed with elders,
community leaders, and individuals of influence in Tturi - as well as directly with
patents — in order to mobilise ‘children’ and “voung people’ for recruitment inbo
their tanks ™ Community leaders and parents were told that the UPC/FPLC
needed such individuals to join in order to protect their communities™ and to

defend themselves against the Lendu 20

1118, The UPC/FPLC also imposed an obligation on families to provide one or
several ‘children’ to the UPC/FPLC for military service, including by threatening
them " Some parents also paid a fee or otherwise contributed to the UPC/FPLC

in order to exempt their children from having to join the UPC/TPLC e

1119, As a result of the various forms of recruitment, some individuals joined the

UPCFPLC voluntarily, and others were recruited forcibly 310

1120. Following their recruitment, at  least  between May 200230 and
February 20033 individuals under the age of 15, including P-0883 and P-0R98,
were trained along with other UPC/FPLC recruits at the wvarious UPC/FPLC

training camps,’'" where they were taught basic military skills such as the use of

1% See para. 347, The Chamber recalls that the temporal scope of the charges in selation o Counts 14 10 15 is
between on or about & August 2002 and 31 December 2003, Under these circumstances, the Chamber has
netesd that the enlistoend and conscription of certain individuals under the age of 15 commenced before the
ternporal scope of the charges of the present case, but, given the crimes” continuous nature, kas considerad
only the conduct cocurring as of Awgust 2002 for the purpose of s conclusions in relation 1o Counts 14 and

M Soe para, 348,
1P Goe para. 348,
198 Sag para. 355,
W o para. 357.
M gog para, 349,
T Sap para. 349,
AN Lae paras 350 10 354
1M gap para. 314
T gap para. 6.
Jm Sﬂ-E‘ Pm m
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weapons, marching, crawling and saluting, as well as military discipline** On
arrival at a training locabon, recruits were screened based on their physical
ability, and age as such was not a bar for them to receive training ™ At Lingo
Camp, a girl as young as approximately nine years old, was present** Some
recruits were also trained in the use of rocket launchers and at least two
individuals under the age of 15 were trained at Mr Ntaganda's residence as radio
operators 10 AL the training camps, recruits were told that they would be killed if
they tried to tlee and, at Mandro camp, those who were caught attempting to

escape were beaten, put in an underground prison or, in at least one instance,

ﬁhﬂt."“:

1121, Upon completion of their training, which usually lasted from several weeks to

up to bwo months, recruits were considered UPC/FPLC soldiers, issued with
weapons and uniforms, and deploved to the battletields®? Occasionally, they
could be deployed before the end of their training "* There was no age threshold
for deployment and individuals under the age of 15 were assigned to various

UPC/FPLC units, as any other soldiers. '™

1122, The Chamber notes that, in October 2002 and January, February, May, and

June 2003, respectively, the UPC/FPLC issued a series of documents concerning
the demobilisation of individuals aged between 10 and 18 from their ranks ™"
after having been invited to do so by the intermational community ™" On
18 March 2003, representatives of, inter alig, the UPC, signed an agreement to,

amongst other things, interrupt any recruitment and use of ‘child soldiers” within

T Sop para. 371,

AE Sap para. 361.

A Gap para. 410,

M gop para. 371,

T fag para. 376,

T Sap paras 379, and 414

T gop para, 379,

T gap para, 414.

1% gap paras 418 to 422, and 427 1o 428
T8 fag para. 417.

N? ICC-0/4-02/06
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clear in case of armed groups*¥ However, the Chamber's findings on the
enlistment of individuals under the age of 15 within the UPC/FPLC are not based
on the mere presence of such individuals at UPC/FPLC training camps, and as
such there is no risk that any persons clearly under the age of 15 who
coincidentally found themselves at a certain point in time in an UPC/FPLC camp
without actually having been enlisted or conscripted in the armed group, are
mistakenly found to fall within the parameters of the present crime?® The
Chamber basis its findings on the fact that the individuals were subjected to
military training at UPC/FPLC camps, which they were also prevented from
leaving. While the Chamber has in most instances not establish the exact moment
that the individuals it found to have been under the age of 15 were brought to
UPC/FPLC camps and commenced their training, and similarly it did not make
fndings on when they completed their stay in these camps, the Chamber is
satisfied that by virtue of being trained at UPC/FPLC camps, individuals under

the age of 15 were enlisted or conscripted into the UPC/FPLC ranks.

ffv)  The perpetrator used one or more persons under the age of

15 years to participale actively in hostilities
1125. The Chamber recalls that individuals under the age of 13 participated in the
assaults forming part of the First Operation® and that at least one individual
under 15 years of age participated in the UPC/FPLC assault on Bunia in

hay 20033

1126.  The Chamber further recalls that, around February 2003, Mr Ntaganda's escort

comprised individuals under the age of 157 The members of Mr Ntaganda's

1T Sap afso Defence Reply Brief, para. 25.
T Compare Defence Reply Brief, para. 26.
M Gap para, 511

T gop para, G55,

T Sag paras 386 w391
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escort were armed and, on some occasions, wore military  uniforms
Individuals under the age of 15 generally carried out the same tasks as the older
ones, 9 which included guarding Mr Nitaganda's residence and compound and
accompanying him on his travels outside his residence in order to provide for his
security, including o meetings at the places of other commanders, such as
Thomas Lubanga, Rafiki, and Floribert Kisembo™* and during visits to training
camps, such ag a visit to Rwampara on 12 February 2003, where the Chamber
found that he was accompanied by at least two bodyguards under the age of 15
and a wvisit ko Mandro camp where, similarly, he was accompanied by two
individuals under the age of 15.2% When accompanying Mr Ntaganda, his escorts
carried his arms and communication equipment® A pumber of other
UPC/FPLC commanders, leaders, and lower level soldiers also used individuals
under 15 years of age to serve as their bodyguards.™ These included Floribert
Kisembo, Thomas Lubanga = who had individuals under the age of 15 within the

PTU - and other individuals, 513

1127, Individuals under the age of 15 present within the UPC/FPLC were also sent
on reconnaissance missions, where thev would gather information about the
oppesing forces and MONUC personnel ™ carried out patrolling, which could
involve intercepting people who were either escorted o their homes or taken to
the UPC/FPLC camp in case they were found to have committed theft?"" and

guarded and held detained persons 4

A Sap para, 385,
W Sap para, 302
WA Sap para, 393
1 Gop para. 304,
T o para. 305,
T Sap para, 308,
Y o para. 300, and 401
M Sae para. A4
M Go para. 103,
T Gap para. 405,

N? ICC-01/04-02/06 499/539 8 July 2019
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1125, In relation to the above, the Chamber is satisfied that the participation of
individuals under the age of 15 in the First Operation and in the UPC/FPLC
assault on Bunia in May 2003 constituted active participation in hostilities for the

purpose of Article 8(2){e}(vii) of the Statute.

1129. As ko the use of individuals under the age of 15 as bodyguards, the Chamber
notes that these individuals were tasked with providing protection to UPCFPLC
commanders, the UPC/FPLC Chief of Statf and Deputy Chief of Staff, and the
UPC President at a ime in which the UPC/FPLC was actively engaged in the non-
international armed conflict in Ituri and when the aforementioned persons -
whom the individuals under the age of 13 were protecting - constituted
legitimate military targets. Under these circumstances, the Chamber is satisfied
that providing these persons with protection under the atorementioned

circumstances constituted active participation in hostilities.

11300 In relation to the use of individuals under the age of 15 to gather intelligence
information about the opposing forces and MONUC personnel, in light of the
military purpose of these activities that have a connection with military
operations, at a ime in which the UPC/FPLC was engaged in an armed conflict
with the aforementioned opposing forces, the Chamber finds that this constituted
actve participation in hostilities 42

1131. As far as the guarding of detained persons is concerned, the Chamber
considers that, while certain guard duties may amount to active participation in
hostilities, the guarding of detainees does not per 20 constitute active participation
for the purpose of Article B(2)(e){viii). Without further detail as ko these guard
duties, such as who were guarded and where the guarded persons were detained,
the Chamber is not in a position to make any findings on their relation to the

alleged conduct For Count 16.

A Sap atso ICRC, Statement before the Thind Committee of the UN General Assembly, 21 October 1998,
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a5 concerns Count 13,

GUILTY of ordering the displacement of the civilian population as a war crime
(Acrticle B(2)(e)(viii) of the Statute), as an indirect co-perpetrator under Article 25(3)(a)
of the Statute, in Mongbwaly, in the context of the First Operation, and in Lipri, Tsili,

Kobu, and Bambu, in the context of the Second Operation;

as concerns Courds 14, 15, and 16,

GUILTY of conscripting and enlisting children under the age of 13 years into an
armed group between on or about 6 August 2002 and 31 December 2003, and using
them to participate actively in hostilities between on or about 6 August 2002 and on
or about 30 May 2003 as war crimes (Article 8(2)(e)(vii) of the Statute), as an indirect

co-perpetrator under Article 25(3){a) of the Statute;

as corcerns Cournd 17,

GUILTY of intentionally directing attacks against protected objects as a war crime
(Article 8(2)(e)(iv) of the Stakute), as an indirect co-perpetrator under Acrticle 25{3)a)
of the Statute, in Sayo, in the context of the First Operation; and

as concerns Count 18,

GUILTY of destroving the adversary’s property as a war crime (Acticle 8(2){e)ixii) of
the Statute), as an indirect co-perpetrator under Article 25(3){a) of the Statute, in

Mongbwalu and Sayo, in the context of the First Operation, and in Lipri, Tsili, Kobu,

Jitchu, Buli, and Sangi, in the context of the Second Operation.

N? ICC-01/04-02/06 538/539 8 July 2019
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by Wincent Owi. The arrest did not interrupt the exercise of his authority for any

sipmificant period.

136, On 17 September 2003, Joseph Kony appointed Dominic Ongwen as secomnd-in-
command of the Sinia brigade. On 15 November 2003, Joseph Kony promoted Dominic

Ongwen to the rank of liestenant colonel.

137, On 4 March 2004, Joseph Kony officially appointed Dominic Ongwen as brigade

commander of Sinia brigade.

138, Dominic Ongwen remained Sinia commander until 31 December 2005, and further. On
30 May 2004, Joseph Kony promoted him to the rank of colonel, and sometime in late
2004 1o the rank of brigadier.

D. Objectives and policies of the LRA

139, The LREA pursued an armed rebellion against the Government of Uganda.

140, The LRA perceived as associated with the Government of Uganda, and thus as the enemy,
the civilians living in Morthern Uganda, in particular those who lived in government-
established IDP camps in Northern Uganda, LRA commanders routinely declared that
civilians were [ailing to support the LEA in its effort against the povernment and should
be killed by the LEA.

141, Dominic Ongwen knew that the LEA perceived, and also himsell perceived, the civilians
living in MNorthern Uganda as associated with the Government of Uganda — and thus as

the enemy.

E. Armed conflict and atiack on civilians

142, Throughout the pericd of the charges, i.e. between 1 July 2002 and 31 December 2005,
the LEA regularly fought the armed forces of the Government of Uganda and associated
local armed units in Morthern Uganda. Dominic Ongwen knew of this fct.

143, Throughout the period of the charges, in Morthern Uganda, the LEA killed. injured and
enslaved a large number of civilians in numerous attacks on individual civilians, [DP

camps and other civilian locations. It also abducted and enslaved, and used as sexual

Mo, ICC-02/04-01/15 541077 4 February 2021
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abduct children under 15 years of age in Morthern Uganda and force them (o serve as
Sinia fighters.

22%. Dominic Ongwen, Joseph Kony amd the Sinda brigade leadership ordered Sinia soldiers
ta abduet children o serve as Sinia soldiers. Sinda soldiers, in execution of orders of
Joseph Kony, Dominic Ongwen and the Sinia brigade leadership. abducted a lange
nurmber of children under 15 vears of age in Morthern Uganda between 1 July 2002 and
31 December 2005, Children under the age of 15 were also abducted during the four
altacks relevant to the charges. Dominic Ongwen also abducted children himsell.

224, Following their abduction, children under the age of 15 years were integrated inlo Sinia
with the aim of using them in hostilities. Dominic Cngwen knew that children under 15
years of age were integrated into Sinia as soldiers. The abducted children were trained,
in some cases received guns, and were assigned (o service in Sinda. In some cases,
Dominic Ongwen himself assipned abducted children to service within the Sinia brigade.
The children served as escorts in Sinia brigade in general and specifically in Dominic
Ongwen's houschold.

225, Children under 15 years of age serving as soldiers in Sinia brigade took par in fighling,
They f[urther facilitated LRA attacks by raising alarms, burning and pillaging civilian
houses, collecting and carrying pillaped poods from attack sites and serving as scouts.
Draring all four attacks relevant to the charges, children under the age of 15 participated

in the hostilities.

Mo, ICC-02/04-01/15 TO077 4 February 2021
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the communities. [I must also take into consideration the customary law of the

community (ie practices on possession, titles and registration). ™™

i Memal elements (mens rea)l

2767, Appropriations justified by military necessity cannot constitate the crime of pillaging. ™"
Military necessity requires that the appropration’s wse be directed 1w further the war
effort and thus be used for military purposes. ™ This is in contrast 0 appropriations for
private or personal use. "% The perpetrator must have specifically intended to deprive the
owner of the property and o appropriate it for private or personal use. ™ [T combatants
appropriate property essential to their survival, such as food, this alone does not make

the appropriation one of military necessity. ™"

m. Conscription of children or their use in armed hostilities
(Article B2 {e){vii))

2768 Article 8(2) (e} (vii) of the Stalute concerns conscripting, enlisting and using children
under the age of 15 vears in hostlities. Conscription or enlistment alone are sulficient
and it s therefore not reguired that a child under 15 vears of age who has been conscripted
or enlisted also be ‘used’ to participete sctively in hostilities. ™ The erime is committed

when the following two material elements are Tulfilled:

1. The perpetrator conscripted or enlisted one or more persons into an armed
force or group or wsed one or more persons o parficipate actively in
hostilities.

2. Surh person or persons were under the age of 15 years.

2769 Conseripting’ has been defined as the coercive and “enlisting’ as the voluntary

integration of children under the age of 15 years into an armed lorce ar group. ™" The

=8 See JACIHR, Case of Mavagra {Sumol Awas Tinged Comummity v. Miceragos, Judgment, 31 August 2001,
Series C Mo 79, paras 148-51. e arden Afncan Commisson on Homan and Peoples” Baghis, Afrdeanr Commifssion
on Huremn aved Peoples " Rights v. Kepublic of Kenva, Judgment, 26 May 2007, Application Mo, D012, para.
123

TE0 Eppinone 62 of the Elermenes of Crimes of Aricle 8(2)(e){v) of the Siame.

"5 Nrageenda Trial Judgment, para. 1030,

oz Niagimida Trial |udg|:|ml|l. paras 10G0, L041-42.

T2 Paga. @ of the Elements of Crimes of Article 8(2){e]{v] of the Statute.

T foaranga Trial Judgment, paras 951-52; ICTY, Trial Chamber, The Provecutor v Enver HadZihasanovic mad
Aureir Kerhuera, wilpement, 15 Melarch 2006, IT-01-47-T, paras DRES, 1476-TT.

152 Nrageenela Trial Judgment, pasa. 1104.

THE | arbangs Appeals Judgment, paras 278, 511-312; Nragars Trial Judgment, para. 1107 {noting that “[1] may

be difficult v distinguish berween valuntary asd foroed ecruitment in the case of children under the age of 15,

Mo, ICC-02/04-01/15 Q671077 4 February 2021
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Diaz: An Elusive Mandate: Enforcing the Prohibition on the Use of Child
An Elusive Mandare 273

E. Individual Criminal Responsibility ( Rome Statute of the International Criminal Court)

The Rome Statute cnminalises the use of child soldiers. thus giving teeth to the
internaiional prohibilion.” The Rome Statute was negotiaied to codify existing international
criminal law rather than create criminal accountability for new international crimes, ™™ As a resull,
accounlability for viclating the international prohibition reflects the level of culpability delincated
pursuanl to customary international law, specifically that of the Geneva Conventions and the
additional Protocols. The criminal statute thus crimisalizes “[clonscripting or enlisting childrcn
under the age of [leen years into the naticnal armed forces or using them 1o panicipate actively
in hostilities.™ The identical language™ appears again in Section (e)(vii) of the War Crimes
Article relating 1o conflicts not of an international character, ™

The enforcement mechanism s available for both international and imternal armed
conflicis. However, the enforceability of the prohibition is limited to state or non-state actars who
utilize children fourteen years of age or under via conscription/znlistment or in active hostilities.
Actors who conseriptfenlist children fifteen vears of age or older or who do not use children 1o
actively participate in hostilitics are immune from liability. This gap in enforcement will be
explored further below, but it should be noted that the Rome Statute is the first lime we sec a
prohibition against voluntary enfisiment of children under the age of [ltcen.

1V,  IMPEDIMENTS TO THE EFFECTIVE PROHIBITION ON THE USE OF CHILD SOLDIERS:
DEFINING THE PROMIBITION UNDER INTERNATIONAL LAaw

It has been stated that “[n]either humanitarian law (including the Geneva Conventions of
1949 and the Additional Protocols to the Geneva Conventions of 1977) nor human rights law has
managed, as yet. 1o reduce the sulfering and involvement of children in armed conflict.”™® The
inclusion of child soldiers in the proiocol demonsirates that children were something of an
afterthought in drafiing the rules of war. As a resuli. the Geneva Conventions and the additional
Protocols never reached an acceptable prohibition on the use of children in armed conflict, at least
by contemporary standards. The perception of children as rights-holders and the movement away
from the treatment of children as adulis in miniature may be 2 relatively new concept, but the need
o develop an effective enforcement mechanism o subvert the use of child soldiers 1s eritical.
Converging humanitarian law, iMernationa eriminal law, and the human rights regime is the only
way 1o reconcile competing definitions that have adversely impacted enforcement capabilitics,

1 Bavme Stanate of the Insesrnational O minal Coort, Buly 17 1968 arr RO (nd (xxvid, LTN Dae. ANCONIEE 1839 37
LL.M. 9949, 10633, avirilalie ir hupsaffoww ice-cpiintnr/rdonlyresiad ] 1 6532 -aeeB-4 75 7-abe 7 -
SodeTel2886/ 283503 /romestatuteng |.pdf [hereinafier Rome Suatute].

* David Scheffer, Former Ambassador for War Crimes & Prof, of Int’l Law, Remarks during lecture of Imemational
Criminal Law {on file with author).

** Romme Stotate, sipra wole 41, a1 ¥ (“grave breaches imternatiorml anmmed coatlict (o))

4 Rome Stamte. supro note 41, ar 9. Because this particular section is commimed o internal armed conflict. the
lamgunge is modified from “national armed forces™ 1 “armed forzes or groups” inorder to apply the provision o non-
state actors. Otherwise the character of the prohibitian is identical.

" Roanwe Sustuie, supra noe 41,

* Hamilon & Abu-Haj, srpra note (9.0t 1,
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Sandhya Nair

CHILD SOLDIERS AND INTERNATIONAL
CRIMINAL LAW: IS THE EXISTING LEGAL
FRAMEWORK ADEQUATE TO PROHIBIT THE
USE OF CHILDREN IN CONFLICT?

SANDHYA Nam®*

Child soldiers are a prevalent fnternational isswe. It s projected thae 230 000 — 560
00 children are engaged in armed conflict wniversally. The primary goal of this research
paper @5 {o eramine existing international criminal fegislation governing the preveniion
af recruftment, enlistment, conscription and the wse of child soldiers, To this end, the case
study of Sierva Leone will be used to assess the effectivencss of curvent international daw
standards. It will be demonstrated that as the development of international law vis-d-vix
clild soldiers gaing headway on poper, progress on the growad folls behind. 15 a5 vital that
the international system fake steps to bridge this gap tn order to ensure fhat infernalfional
law s proportionate with practical application in the international system. The argument is
therefore made that existing legal standards are insufficient by themselves and concurrently
the tnternational community needs to improve enforcement to meel these fnsufficient stan-
dords. Until this happens, there will not be gdequate detervence (o ensure the prohifition of
the wse of children in conflics, and consequently these chifdren will remafn fargely unpro-

fected within the international criminal law framewark.

‘When they came fo my village, they asked my older brother whether he was ready to
Jot the militia. He was just 17 and he savd no; they shet him in the head. Then theyv asked

me {f I was readyv to sign, so what could [ do — 1 didn 't want o die. ™

- A 1 3-pear-old former child soldier from the Democratic Republic of the Congo

I InTRODUCTION

On 10 July 2012, Congolese warlord, Thomas Lubanga was found guilty by the In-
ternational Criminal Court (ICC) of abducting children under the age of 15 and forcing
them to fight in the Democratic Republic of the Congo’s eastern Ituri region.* Since
Lubanga’s conviction, the phenomenon of child soldiers has attracted increased atten-

* Sandhya MNair, Double Masters with Distinction in International Relations and International Law {Universi-
ty of Western Australia). Responsibility for the text lies with this author and all errors are hers alone,

! Karen Allen, Sfeak Future for Congo s Chifd Soldiers (25 July 2006) BBC <hip:/news. bbe.co.uki2%hi!
africa/52 13996 stm=.

* Fanny Leveau, ‘Liability of Child Soldiers Under International Criminal Law’ (2013} 4(1) Osgoode Hall
Review of Law and Policy 36, 36,

40 (2017 2 Perth International Law Jorrnal 40



Child Soldiers and International Criminal Law: Is the Existing [.EE,LIJ Framework Adequate 1o Prohibit the Use of Children in Conflia?

Hassan Sesay, Morris Kallon, and Augustine Gabo. During proceedings, Sesay and
Kallon were convicted of pre-meditating the forcible recruitment of children into
armed conflicts.* The RUF trial emphasised the recruitment and employment of
children for both the purpose of active combat and non-combatant roles.

Jointly, the three trials demonstrate a concerted ex-post determination to show-
case ‘the widespread and systemic use’ of child soldiers in Sierra Leone and to
‘elucidate the criminalisation’ of the custom.*

L | Bripcing THE Gar 1n THE FuTure

Children, as the most vulnerable group in armed conflicts, deserve special consider-
ation and full protection through international law. Consequently, it is the responsibility
and dutv of every state to forbid the recruitment of children into armed conflict and
to establish relevant judicial systems, through the implementation of domestic law, to
ensure the prosecution and punishment of perpetrators who commit the crime of child
recruitment,

The achievement of the international community is undeniable in the development of
international standards concerning the prohibition and punishment of child recruitment.
Progress is clearly visible from mapping the evolution of international legal mecha-
nisms in establishing and increasing focus on the protections of children. For instance,
the prohibition on forcible recruitment of children under the age 15 has advanced to
include bans on both forcible and voluntary recruitment, as well as raising the minimum
recruitment age to 18 yvears. Moreover, the adoption of the Rome Statute, which for the
first time expressly criminalised the act of child recruitment, is generally regarded as a
big step forward.

However, these developments in legislation have so far failed to produce a drastic
reduction in the use of child soldiers. The inhumane and widespread practice of child
recruitment in various war zones and the miserable lives of child soldiers during pro-
tracted conflicts require continued wvigilance and commitment from the international
community. The widespread and prevalent use of child solders may stem from three
overarching reasons. First, every international instrument relating to child recruitment
contain flaws, resulting either from compromises on some of the key issues, or from
vague and broad language. Secondly, the applicability of international humanitarian law
depends largely upon the adoption of appropriate national legislation, and the end of
child soldiering cannot be achieved without the respect of each state. Accordingly, the
covernments of these states should fulfil entirely their obligation to adopt or supplement

% Prosecutor v Sesay, Kalfon, and Gaba (Sentencing Judgmeni) (Special Court for Sierra Leone) Trial Cham-
ber 1, Case No SSCL-04-15-T 2 March 2009},
* Jalloh, above n 86, 363,

(2017) 2 Perth International Law Journal 40 53
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Chapter 3
The Special Court for Sierra Leone:
*Crystallisation’ and Child Soldiers
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3.1 Intreduction

The last chapter examined the drafting of the Bome Statute, and the strengths and
weaknesses of 1ts resulting ext. Critcal issues included the inclusion of negligence
provisions and the definitions of *active participation’ and “enlisting,” as well as the
formulation of the defence and mode of liability articles. This chapter and Chap. 4
will expand wpon these 1ssues, examining how they were treated in their frst
jurisprudential test—at the Special Court for Sierra Leone (Special Court).

The chapter beging with an introduction o the Sierra Leone civil war and the
background to the establishment of the Special Cowrt, in particular the drafting of
Article 4 of its Statute, providing for the war ciime of child recruitment. This
Article uses the same exact language as the Rome Statute, therefore allowing the
crime to be first put o the est outside of the International Criminal Court (ICC)
itself. The next section assesses the approach of the Special Court towards the
question of prosecuting child soldiers, and its treatment of child soldier witnesses.
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4.1 Introduction

The wrning point in the coiminalisation of child recroitment occurred in Sierra
Leone in 2004, with the first jurisprodential recognition of the existence of the
crime. The Special Court for Sierra Leone (Special Courty was the first interna-
tional tribunal to address the crime of child recroitment and thus provides a unigue
forum in which 1o examine the application and limits of the crime. There is now an
emerging jurisprodence on the crime of child recruitment, and it was in Freetown
where the first tenuous steps were made.

The chapter examines the judgment in the first convictions for child soldier
recruitment, Prosecutor v Brima, Kamara and Kane (The AFRC Case)' and the
judgment and appeal i Prosecator v Fofana and Kondews (The CDF Ca:ie}.: The
AFRC case represents the ficst occasion that an imternational tnbunal was faced
with this crime, thus representing a fascinating stage n its development, which
reveals the full extent of its imherent challenges. And the CDF case raises the

! Piatecitor v Alex Teabnba .ﬂ‘r.'n.-lrj. B .El'.t.'.:;_'.- Ketiingera etiied .':'u'mrj'.'_s;r'r Berrlior Ko (" The
AFRC Case” ) SCSL-04-16-T.
2 Prodecitor v Meodda .F-d'_,l"mrcr gl Alltesi Kowvedeveg (“The CDF Caze™ ) SCSL-A04-14-T.
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Chamber found evidence of conscription, enlistrment and use m ammed conflict of
children under fifteen vears of age, and the Trial Chamber outlined the AFRC's
mitivation for doing so as follows:

The AFRC fighting faction wsed children as combatants becaunse they were casy 1o
manipulate and program, and resilient in battle. Most, if not all, of the children in question
were forcibly abdected from their families or legal gouardians. In addition to having been
kidnapped, child soldiers described having been forced imte hard labour. amd military
training, and sent into battbe, ofien on the frontlines. They were also beaten: forced 1o
watch the commission of crimes against family members; injected with narcotics o make
them fearless; compelled o commit crimes including rape, muorder. amputation and
abduction; used as human shields; and theeatened with death if they tried o escape or
refused to obey ordess. ™

In addition. the Trial Chamber found that ‘forcing children to undergo military
training in a hostile environment constitutes illegal use of children pursuant o
Article 4{-;:}’.!'.'

The defence had argued that some of the evidence on the specific ages of the
alleged child soldiers was inconclusive,' and for this reason the Chamber
pointedly stated that they “excluded all evidence related (o child soldiers where 1
was not clear that the evidence referred to soldiers under the age of 15" The
testimony of three child soldier witnesses was relied on by the Tral Chamber in its
judgment.

Witness TFI-157 was aged 13 when he was abducted.'® Although cross
examination revealed that he had never fought during his time with the rebels, the
Trial Chamber placed particular emphasis on a number of incidents he described.
First, the child was exposed to violence," was physically beaten by his captors,™
and was threatened. ™ Second, he was forced 1o carry goods for the wroops, such as
rice, luggage and arms. ™ Third, he underwent military training. ™ And fourth, he
was forcibly given d.rug::.:*

14 prosscuror v Alex Tambe Briva, Rriwa Bazzy Kamara and Santigle Borbor Kang (" The

AFRC Case”™) (Judgment) SCSL-04-16-T (20 July 2007 [362-361] |Hercafter "AFRC Trial
Judgment'].

15 Ihid [35d]. Article dick: Conscripting or enlisting chibdren under the age of 15 years inio
armed forces or groups of using them to participate actively in hostilines.

16 Proseciraor v Alex Tamba Brima. Brma .H'u::y Kawara e .';urlrr'gl'f Borbar Ko (" The
AFRC Case™ ) (Kamara Defence Final Briefl, SCSL-16-603 (11 December 2006 |314]; {Kanu
Defence Final Brief). SCSL-16-607 (& January 2007) [T5-801.

7 AFRC Trial Judoment {0 14 above) [352].

% AFRC Trial Transcript (22 Tuly 2005) [36-57].

1 Ihid [67-82].

A AFRC Triad Transcript (25 Tuly 20035) [3).

2 Ihid [20).

== AFRC Trial Transcript (22 July 2005) [62-63], [B2Z]: (26 September 2005) [22].

AFRC Trial Transcript (25 July 20035) [4-5].

Ihid [5-1T7].
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insufficient to give mse W a determination that bhe ‘aided and abeted in the
planning. preparation or execution of either the enlistment of child soldiers into the
armed forces or the use of child soldiers’ "™

Witness TF2-140 had observed commanders under Fofana's control wsing
children ‘younger than he was' as bodyeuards'™ However, TF2-140 was aged
fifteen at this time. and the Trial Chamber felt there was adequate room for doubt
as 1o the ages of these boys, as first, they could indeed have been vounger than the
witness, vel stll older than 15 vears, and second. the witness could have erred in
its assessment.™" In sum, Fofuna was not found guilty of the crime, either through
the mode of individual criminal responsibility, nor command responsibility, as
mere proof of knowledge of the practice was not enough o give rise © ]iahilily.i""
As discussed in the next chapier, a differing mens rea standard has been applied at
the ICC, with the result that knowledge of the practice can give rise to lability.
The ICC Pre-Trial Chamber has roled that Asicle 30 of the Rome Siatute
encompasses dofus directas of the second degree, which covers this specific sit-
wation: an accused acts without intent o commit the material elements of a specific
crime, but with knowledge that a prohibited consequence may aceur.'™ The ICC
approach, as discussed in Chap. 3. is preferable in terms of chuld protection. as it
imposes lability on those perpetrators who fully knew that children were being
recruited but who chose o ignore it

However, the situation was different in relation to Kondewa, due o his position as
High Priest and the role he played in the mitiation process. As a resull, he was foumd
individually criminally responsible for enlisting a child ino an armed force '™

4.3.2 Acquittal on Appeal

The Appeal judgment. issued on 28 May 2008, substantially revised the sentences
imposed on Moinina Fofana and Allien Kondewa. It increased the sentences of six
years for Folana and eight years for Kondewa to 15 and 20 vears, respectively. It
also overurned Kondewa’s conviction of child enlistment due w its differing
interpretation of the meaning of the term ‘enlistment”, which the Appeals Chamber
believed suffered from a “pavcity of jurisprodence’."™ As Oovsterveld notes, this
decizion raised interesting issues relating o the concept:

0 Thid o).

U Thid [e6d(i].

1 Thid [o6S).

B2 Thid o).

55 hid [352].

Y Thid [972].

Prosecuror v Mointna Fofane and Alllen Koadews (“The CDF Case”) (Appeal Judgment)
SCEL-0d-14-A (28 May 2008) | 141] [Hereafter 'CDF Appeal JTudgment”|.
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| Dfeses enlistment happen at one distinet time, of can it occur as a result of a series of aces?
Can an individual be enlisted maore than onee? ™

Three main arguments formed the basis of Kondewa's appeal. His defence
argued that the Trial Chamber erred m a number of s conclusions. First, the ruling
that initiation was analogous o enlistment ‘conflates mitiation and enlistment’
Second, it erred in ruling that enlistment is a crime that may occur to the same
child in the same group on several different occasions. And finally, that the tes-
timony of Witness TF2-021 was unclear.'®’ The first argument by Kondewa
appears misguided, as the Trial Chamber was at pamns to clanfy that initiation did
not always constitute enlistment, but could do so in specific instances.

The Appeals Chamber guashed Kondewa's conviction. meling that the test-
mony of Witness TF-2-021 alone could not sustain a conviction for child soldier
enlistment.'™ The key elements of the Appeal Chamber judgment are now
discussed.

4.3.2.1 Elaborating on Actus Reus: Balancing “Initiation’
and *Enlistrment”

The Trial Chamber had determined that enlistment constituted “accepting and
enrolling individuals when they volunteer o join an armed force or group’,"™
which the Appeals Chamber mterpreted as being o narrow. It instead ruled to

further expand the legal determination of enlistment:

The Appeals Chamber regards ‘enlistment’ in the brosd sense as including any conducr
accepling the child as part of the miliga,"™

Unfortunately, it was clear that the Appeals Chamber did not want o address
any of the cultural issues that had arisen ot rial, indicating further evidence of a
marked reluctance by international judges o involve themselves in contentious
cultural considerations. The Chamber instead decided to éntirely ignore the
guestion of whether initaton constituted enlistment by determining that Witness
TF2-021 had already undergone the process of enlistment prior (o his initiation,
when he was first captured by Kamajor forces. Interestingly, the forces that cap-
tured him did oot imoediately send him into battle, but used him (o carry supplies
{“any conduct”), amd the Appeals Chamber ruled that this was the moment at which
enlistment had occurred. '™ By interpreting the act of carrying looted items as

0 Opsterveld 2009, pp. 109-110,

T Praseciior v Molnina Fofana and Alliew Kendewa ("The CDF Case™) (Kondewa Appeal
Brief) SCSL-14-811 (11 December 20073 [177-197).

P COF Appeal Judgment (n 185 above) [L16].

¥ AFRC Trial Judgment {n 14 above) [138-140]

M CDF Appeal Tudgment (n 185 above) [144] [Emplasis added].

" Ihid,
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responsibility for all acts entailed in the process of producing a chald soldier is a
key way to make the prohibition effective. However, the Chambers in the two tnals
had some spccesses and some failures in so doing.

First, in both trials, the Chambers agreed that whether a child volunteers or not.
and regardless of the purpose for which they were recruited, it is a ciminal act in
all circumstances.™™ In addition, there exists only a tenvous difference between
enlistment and conscription, a difference that is of “little practical significance’
when determining whether a crime was committed. ™™ This precedent provides
important clarity and underlines the importance of protecting children, particularly
by removing any suggestion that their alleged volumariness may constitule miti-
galing circlumslances.

Second, there was also consensus on neglipent liability. This places a burden of
responzibility on recruiters (o take measures to ensure that children under the age
of fifteen do not “slip through the net’” by wvirtwe of a carelessly implemented
recriitment strategy. and is thus highly protective of children in conflict. However,
the Appeal Chamber decision in the CDF case refused to allow for dodus divectus
of the second degree—the situation whereby an accused acts without intént 1o
commit the material elements of a specific crime, but with knowledge that a
profubited consequence may occur, and Fofana therefore was found innocent of
the erime ™ The ICC, as discussed in Chap. 5, takes a different, and preferable,
stance on this ssue, imposing lability on those perpetrators who had knowledge
that recruitment of children was taking place, even in the absence of intent. ™'

Third. the Special Court has interpreted the concept of using a child in a conflict
quite broadly, ruling that it encompasses both 'pﬂl‘ljtiﬁlﬂiﬁll m combat” and “active
participation in military activities linked to combat’.™" Those activities unlinked
to combal include all roles within the ambit of domestic labour ™ Yet, such
domestic roles are performed most often by young girls, demonstrating a clear
lacuna in the legal protection of girds in conflict. To overcome this ssue, the
determination of which asks do and do not fall within the scope of participation
ought to be decided on a case-by-case basis. Interpreting all tasks that are related
to an armed conflict as constituting active participation can weaken the protection
for children on the frontlines that these provisions were intended o protect. In
addigon, a case-by-case assessment allows judges the fexibility o determing
which tasks placed a given child in sufficient danger o warrant the title “child

associated with ammed conflict” (UNICEF's preferred term for “child soldier ™).

21E Thid.

A AFRC Trial Judgment {n 14 ahove) [T35]; COF Trial Judgment (n 105 above) [192].

220 CDF Trial Judoment (n 105 above) [966].

2 Ihid [352).

CDF Trial Judgment {n 105 above) [193]; AFRC Trial Judgment (n 14 above) [T36-737].
Opinion of Justice Tioe (m 156 above) [13].

4 UMICEF ‘Child secruitment by wrmed forces or armed groups” (014 July 2001) hepa
www unicef orgfprotectionS 7929 SR007 ktml Accessed 22 March 2013
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